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Employer Alert: Get Ready For A New OSHA

The U.S. Senate has confirmed David Michaels, Ph.D., MPH, as the Assistant Secretary of Labor for the
Occupational Safety and Health Administration (OSHA). Michaels, an epidemiologist, has been a research professor
and interim chair of the Department of Environmental and Occupational Health at the George Washington School of
Public Health and Health Services.

In a move that was considered controversial by some for his resoundingly pro-employee stance, President Obama
nominated Michaels to head up the agency in July 2009.

Michaels is the author of Doubt is Their Product: How Industry’s Assault on Science Threatens Your Health (Oxford
University Press 2008).

Michaels has a strong track record on workplace safety with the scientific prowess to back it up. He was instrumental
in advancing an initiative to compensate nuclear weapons production workers who became ill due to exposure to radi-
ation and beryllium, among other hazards. According to the Department of Labor, The Energy Employees
Occupational Tllness Compensation Program, enacted in 2000, has provided more than $5 billion in benefits to sick
workers and their families. Michaels also served as the Department of Energy’s Assistant Secretary for Environment,
Safety and Health under the Clinton Administration.

The confirmation of Michaels further strengthens the Obama Administration’s position that worker safety must be a
priority in today’s workplaces. With a dedicated leadership to back it up, OSHA now has more power than at any
other time in recent memory. Businesses should prepare themselves. Employers who fail to sufficiently protect their

employees do so at their own peril. B

OSHA Legal Expert Weighs
In On David Michaels

James Lastowka is a partner in the law firm of
McDermott Will & Emery LLP based in the
Washington, D.C. office and a member of the Firm’s
OSHA, Mine Safety and Health Administration
(MSHA) & Catastrophe Response Group. Lastowka has
practiced exclusively in the field of occupational safety
and health for close to 30 years. He is a recognized
authority on OSHA and MSHA law and has a nation-
wide safety and health practice.

In an effort to understand what the confirmation of
David Michaels means for today’s employers, we asked
Lastowka his thoughts regarding the new appointee.

Did the nomination and confirmation
= of David Michaels to head up OSHA
surprise you in any way?
The nomination of Dr. Michaels to be Assistant

« Secretary for OSHA was not a surprise. After the
election, his name quickly emerged as a leading candidate for

the position. His prior service as an Assistant Secretary for
Environment, Safety and Health for the Energy Department
during the Clinton Administration gave him agency program
management experience, and his professional and academic
credentials show he is well equipped on the scientific and
technical side of safety and health issues. It was somewhat,
but not entirely, surprising that Senate Committee hearings on
his nomination were not held.

Although hearings on OSHA nominees have been
held in the past, this Congress has been consumed by
the health care debate and pressing issues relating to the
state of the economy.

What does Michaels’ confirmation mean
= for the agency?

It means that after a year of being led by various
s acting heads, OSHA once again has an official

leader. Although the Obama Administration’s OSHA has
been moving forward with a more aggressive enforcement
program, now that the full leadership team is in place, the
agency can finalize its actual agenda, speak with one voice
and work in earnest toward achieving its goals. The agency
is now fully back in business, so to speak.
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What key areas of the agency will be
= impacted by Michaels’ appointment?

A First and foremost, enforcement. Secretary of
o Labor Hilda Solis has proclaimed loudly and
repeatedly that “there is a new sheriff in town.” Sheriffs
enforce the law and that is what OSHA will be doing, in
part to make up for what it sees as eight years of lax
OSHA enforcement by the Bush Administration. They
will be hiring more inspectors, conducting more inspec-
tions, issuing more

. citations, characteriz-

. ing more of the cita-
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have languished forward to completion, and initiating a
greater number of rulemakings not only on safety issues
but on health issues as well.

Employers can also expect that there will be less of a
commitment to and a de-emphasis of partnerships,
alliances and other employer/OSHA cooperative pro-
grams. This does not mean that such programs will be
abandoned, it just means that they will not be as impor-
tant a part of the overall agenda and tenor of the agency.

More about James Lastowka

This is unfortunate. Given the magnitude of OSHA’s mis-
sion and the limited budget resources available, these
cooperative programs greatly leverage OSHA’s efforts
and resources, and create a productive bond between
employers, employees and OSHA. These programs
should be broadened, not de-emphasized, even if enforce-
ment is stepped up.

What advice would you give to the
= average employer that wants to avoid
OSHA fines while keeping costs in line?

The resources, as well as the time and effort,
«needed and available to address workplace safety
and health issues varies tremendously from employer to
employer. In the end, the only way to avoid OSHA fines
is to understand and comply with OSHA requirements. If
you are not in compliance and you are inspected, cita-
tions and fines will be issued.

Employers have to know what OSHA requirements are
applicable to their business and make good faith efforts to
comply with those requirements. Small employers should
take advantage of OSHA’s consultative services to under-
stand what their obligations are and how they can effec-
tively meet them. Large employers need to continually
dedicate an appropriate level of resources to their safety
and health programs, an investment which not only will
protect them on the OSHA enforcement side, but will
also contribute positively on the business side by lower-
ing the significant costs, both financial and human, that
result from workplace accidents, injuries and illnesses.

Finally, if an employer does find itself on the wrong
end of an OSHA enforcement action, it should consult
with counsel knowledgeable on OSHA issues to deter-
mine whether OSHA's allegations are, in fact, correct and
to decide on the most productive path forward.

To stay on the right side of the law
when it comes to OSHA, visit www.clement.com
where you will find a wide array of safety products
designed to fit your company’s needs.

James Lastowka’s practice includes responding on-site to catastrophic industrial and construction workplace
accidents; conducting internal investigations of fatal and other workplace accidents; managing investigations by
OSHA, MSHA, the U.S. Chemical Safety and Hazard Investigation Board, Environmental Protection Agency and
Bureau of Alcohol, Tobacco, Firearms and Explosives, as well as by state and local regulatory and law enforcement
agencies; and structuring industrial hygiene surveys or other exposure assessments regarding potential employee

exposures to toxic chemicals or mold.

In addition, Lastowka provides compliance counseling, conducts safety and health audits and due diligence
reviews, handles the full range of OSHA and MSHA litigation, investigates and defends discrimination and whistle-
blower complaints, and participates in rulemaking proceedings. |
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