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“Preliminary Regulations on the Investigation & Treatment of Failure to Report Concentration of
Undertakings” (Opinion Solicitation Draft) Now publicly seeking comments
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In order to regulate the investigation and treatment of the failure to report the concentration of
undertakings beyond the reporting legal threshold, in accordance with “The PRC Anti-Monopoly Law”
and “Provisions of the State Council on Thresholds for Prior Notification of Concentrations of
Undertakings”, the Ministry of Commerce, or MOFCOM, plans to issue “Preliminary Regulations on the
Investigation & Treatment of Failure to Report Concentration of Undertakings”. Presently, public
comments are solicited on “Preliminary Regulations on the Investigation & Treatment of Failure to
Report Concentration of Undertakings” (Draft for comment solicitation), with a deadline for public
comments set on June 23rd of 2011.
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Preliminary Regulations on the Investigation & Treatment of Failure to Report Concentration of
Undertakings” (Draft for comment solicitation)
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Article 1: In order to regulate the investigation and treatment of the failure to report the
concentration of undertakings beyond the reporting legal threshold, in accordance with “The PRC Anti-
Monopoly Law” (hereinafter, “Anti-Monopoly Law”) and “Provisions of the State Council on Thresholds
for Prior Notification of Concentrations of Undertakings” (hereinafter, “State Council Provisions”), the
following regulations are promulgated.
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Article 2: MOFCOM is responsible for the investigation and treatment of the failure to report the
concentration of undertakings beyond the reporting legal threshold. According to the need, MOFCOM
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may delegate to provincial level Commerce departments to assist in the investigation of illegal non-
reporting of the concentration of undertakings within the provincial jurisdiction.
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Article 3: The illegal non-reporting of the concentration of undertakings refers to cases where
the level of concentration has reached the level defined by the State Council’s Reporting Standard, but
the business operators still fail to report such concentration to MOFCOM as required by the Anti-
Monopoly Law prior to the act of concentration.
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Article 4: MOFCOM shall conduct investigations on suspected illegal non-reporting of the
concentration of undertakings. Any organization or individual may report such suspected illegal non-
reporting; their identity shall be kept confidential by MOFCOM. When a reported case is in writing to
offer basic background of the suspected and the reporting parties, along with relevant facts and
evidence of the suspected illegal non-reporting, MOFCOM shall conduct necessary investigations.
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Article 5: Prior to establishing an investigation case, MOFCOM shall verify the facts and evidence
offered by a reporting party.
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Article 6: For a concentration case of undertakings under substantial suspicion of illegal non-
reporting, MOFCOM shall establish a case to investigate, and notify the investigated business operators
in writing. The investigated business operators refer to the parties with a duty to report under Article 9
of “Regulations on the Reporting of the Concentration of Undertakings”.
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Article 7: An investigated business operator shall submit, within 15 days of the receipt of the

written notice of an established investigation case, related documents and materials showing whether
the transaction under investigation is a concentration of undertakings, whether the concentration has
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reached the legal reporting threshold, and whether the transaction has already been completed without
reporting, to MOFCOM.
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Article 8: MOFCOM shall, within 60 days of receiving the documents submitted by the
investigated business operators under Article 7, commence investigating whether the investigated
transaction falls under the illegal non-reporting case of the concentration of undertakings.

If the investigated transaction is found to be a case of illegal non-reporting of the concentration
of undertakings, MOFCOM shall conduct further investigations, and notify the investigated business
operators in writing.

The investigated business operators shall, within 30 days of receiving the written notification
from MOFCOM, provide the documents and materials as required under “ Provisions of Business
Operators Reporting the Concentration of Undertakings”. If the transaction being investigated is not yet
concluded, the business operators shall suspend the transaction.
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Article 9: In the investigation conducted by MOFCOM, measures under “Anti-Monopoly Law”
Article 39 may be taken, it may also request other government departments, business associations,
business operators, or consumers to offer their opinions.
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Article 10: In an investigation conducted by MOFCOM on the illegal non-reporting of the
concentration of undertakings, there shall be at least two investigators.

For interviews and investigations, the investigators shall produce written records, which shall be
signed by the interviewees or parties being investigated.
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Article 11: During the investigation process, an investigated business operator or other related

parties have the right to make statements. MOFCOM shall verify the facts, reasons and evidence
asserted in such statements.
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Article 12: The business operators under investigation, related parties, or other related
organizations and individuals shall assist MOFCOM'’s investigation, and may not refuse or obstruct the
investigation.
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Article 13: MOFCOM shall, in accordance with “Anti-Monopoly Law” and “Provisions for the
Review of Concentration of Undertakings” and related regulations, evaluate whether the unreported
concentration of undertakings possesses, or possibly possesses, the effect of eliminating or restricting
competition.
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Article 14: If business operators conduct a concentration transaction in violation of this statute,
MOFCOM shall order the immediate suspension of the transaction, or a proper disposal of the shares or
assets involved in a timely manner, or a divestiture of certain businesses, or other necessary measures
in order to revert the status to the status prior to the concentration of undertakings. A fine of less than
RMB 500,000 may also be assessed. In determining the corrective or punitive measures, MOFCOM shall
consider the nature, degree, duration of the unreported conduct, and whether there exists, or possibly
exists, the effect of eliminating or restricting competition.
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Article 15: Before MOFCOM makes its final determination under Article 14, it shall notify the
investigated business operators the investigation results and supporting facts and evidence. The
investigated business operators shall submit a written opinion within the deadline set by MOFCOM; the
written opinion should include relevant facts and evidence.
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Article 16: MOFCOM shall notify the investigated business operators, in writing, of its final
determination under Article 14. Decisions on cases of illegal non-reporting of the concentration of
undertakings may be publicly announced.
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Article 17: In an investigation by MOFCOM, if an investigated business operator refuses or fails
to provide requested materials or information, or provides false information, or conceals, destroys, or
removes evidence, or otherwise refuses or obstruct the investigation uncooperatively, MOFCOM shall
penalize the operator according to Article 52 of “Anti-Monopoly Law”.
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Article 18: Where written documents must be delivered to an investigated business operator,
the method of delivery shall be governed by the corresponding provisions of “Civil Procedure Law of the
People’s Republic of China”. Where the delivery is to be achieved by public notice, the written
documents shall be posted on MOFCOM'’s official public website.
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Article 19: If an investigated business operator does not agree with MOFCOM'’s decision under

this law, it may request an administrative reconsideration; if the operator is not satisfied with the
reconsideration, it may file an administrative proceeding.
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Article 20: MOFCOM, the investigated business operators and other organizations or individuals
shall keep confidential any trade secret and other confidential information, except where required by
law to be disclosed or with advanced consent of the party having rights to the trade secret.
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Article 21: This statute is effective as of



