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A Note From the
Editor-in-Chief

Notice 2008-91 Expands Code Sec. 956
Exception for Short-Term Obligations

A loan made by a controlled foreign corporation (CFC) to a
related U.S. person generally is considered as an “investment
in U.S. property.”! Under subpart F, such investment triggers
a deemed dividend to the CFC’s U.S. shareholders.?

The amount of a CFC’s investment in U.S. property for the
year is determined by taking an average of the amounts of
U.S. property held by the CFC at the close of each quarter
of the CFC'’s tax year. For example, if a calendar-year CFC
holds a $100 obligation of its U.S. parent on March 31 and
June 30, and it is repaid on September 15, the CFC will have
a $50 investment in U.S. property [($100 + $100) + 4].

Because the calculation is made by taking four snapshots on
the last day of each quarter, loans to related U.S. persons are
not considered as investments in U.S. property if they are not
outstanding at the close of any quarter of the CFC’s tax year.
As discussed below, however, under certain circumstances,
the IRS might assert that successive loans should be treated
as one continuous loan outstanding at the end of a quarter.

Certain short-term loans are excluded from the definition
of U.S. property even though outstanding over the end of a
quarter. Notice 88-108° provides an exception for obligations
that are collected within 30 days, as long as the CFC does
not have loans to related U.S. persons outstanding during the
year for 60 or more days (“30/60 day exception”).* In light of
current liquidity needs in the United States, Notice 2008-91%
expanded this exception, excluding from the definition of
U.S. property obligations that are collected within 60 days,
as long as the CFC does not have loans outstanding to related
U.S. persons during the year for 180 or more days (“60/180
day exception”).* Notice 2008-91 applies to the first two tax
years of a foreign corporation ending after October 3, 2008,
but beginning before January 1, 2010.7

Notice 88-108 was intended to provide U.S. multination-
als with the ability to use quarter-end CFC loans to reduce
U.S. third-party debt for financial statement purposes. For
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On the other hand, the 60/180 day exception was
designed to provide U.S. companies greater access to
cash of their foreign subsidiaries to fund U.S. needs.
This is facilitated by permitting a CFC to loan funds to
U.S. related persons for as long as 179 days during the
year. The Notice does not address, however, whether
a series of loans outstanding for less than 180 days in
total may be made in immediate succession.

Under certain circumstances, the IRS has asserted
that successive loans should be treated as one con-
tinuous loan. In Jacobs Engineering Group, Inc.}
over a two-and-a-half-year period a CFC made 12
successive loans to its U.S. parent to provide it with
working capital. Each loan was repaid within a few
months with interest. A new loan was made within
a few days of the repayment of the prior loan. The
court held that the series of 12 short-term loans
should be viewed as one single continuous loan
by the CFC to the U.S. parent and constituted an
investment in U.S. property.

The IRS in Rev. Rul. 89-73° stated that two loans
will be considered as one continuous loan if the
disinvestment period is “brief.” For example, a CFC
purchased its U.S. parent’s debt obligations which
were repaid in 284 days, and then 60 days later in
the following tax year the CFC purchased additional
debt obligations of its U.S. parent. The ruling treated
the two loans as one continuous loan outstanding
at year-end.'” On the other hand, a loan outstanding
for 150 days with a disinvestment period of 198 days
(1:1.32) was not stepped together with the subsequent
loan. Unfortunately, there is a sizable gap between
the two examples, and the ruling provides little guid-

ance on how to apply the step-transaction analysis
beyond the examples.

To take full advantage of Notice 2008-91—i.e.,
loans of 60, 60 and 59 days, respectively—the maxi-
mum disinvestment period during a tax year could be
only 62 days (1:1.033), which ratio is less than in the
favorable example in Rev. Rul. 89-73. Nevertheless,
ata minimum, such disinvestment period should not
cause the three loans to be stepped together. A con-
trary result would frustrate the purpose of the Notice.
In addition, since the fundamental purpose of the
Notice is to permit a CFC to loan funds to U.S. affili-
ates for up to 179 days during a tax year to provide
liquidity, and cash needs are highly unpredictable in
the current economic environment, it would seem
entirely appropriate to permit shorter disinvestment
periods,' particularly when under the circumstances
another loan is important to help with an immediate
liquidity problem of the U.S. company.'

The 30/60 and 60/180 day exceptions are determined
separately for each CFC owned by a U.S. multinational.
The Notices refer to the particular CFC that holds the
obligation at the end of the quarter, and the “choice”
to apply Notice 2008-91 is stated as being made by a
particular CFC. This is consistent with the CFC-by-CFC
approach of Code Sec. 956 and the regulations."

Notice 2008-91 is welcome relief in a liquidity
strained economy. Nevertheless, to ensure that the
purpose of the Notice to provide access to foreign
cash is fully carried out, it would be helpful for the
IRS to provide additional guidance concerning the
application of the Notice, particularly to provide
maximum flexibility to taxpayers.'
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