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Introduction

Discovery is some thing of an obses sion with most com mon law attor neys, but particularly
with Amer i can attor neys. Any one who has expe ri enced Amer i can-style lit i ga tion knows
that it comes with a huge and var ied bagful of dis cov ery gim micks: from pages upon
pages of requests for wide cat e go ries of doc u ments; to pains tak ingly-detailed “inter rog a -
to ries” drafted in mul ti ple subparts and sub-subparts; to “requests for admis sions”
con structed to catch the other side; to that all-American insti tu tion known sim ply as “the
depo si tion”. In the United States, law yers are incul cated early on about the pur ported ben -
e fits of exten sive pre-trial dis cov ery. Dis cov ery, they say, is the only way to find the truth.
Dis cov ery, they say, leads to a crit i cal eval u a tion of the evi dence and an early res o lu tion of 
cases that, oth er wise, would lead to trial. Dis cov ery, they say, is the only proven method to 
force liars into the light. Dis cov ery is enshrined in the United States Fed eral Rules of Civil 
Pro ce dure and, there fore, must be the right thing to do.

Thus, it should come as no sur prise that, to this day, many Amer i can attor neys are scared, or
at least dis dain ful, of inter na tional arbi tra tion pre cisely because of its lack of wide-ranging
dis cov ery. Many Amer i can law yers (not to over-generalize) can not even con cep tu al ize
dis pute res o lu tion with out exten sive dis cov ery. They need to know every thing about the
other side’s case before enter ing the final trial arena. Mas sive doc u ment requests are
habit ual. Depo si tions are relied on like a crutch.

Over the past two decades or so, as the Amer i can Bar has become increas ingly involved in 
inter na tional arbi tra tion, the result has been pre dict able: dis cov ery has become a far more
prev a lent part of the inter na tional arbi tra tion pro cess. Nat u rally, United States attor neys
(and other com mon-law attor neys) have sought to impose their own style of tak ing dis -
cov ery — and their own view of the impor tance of dis cov ery — on the more civil-law
minded model of arbi tra tion that had existed for decades prior. Inev i ta bly, this has caused

1  Partner, McDermott Will & Emery LLP, New York.



ten sions. Euro pean law yers, in par tic u lar, have decried the “Amer i can iza tion” of the
inter na tional arbi tra tion pro cess. The tra di tional model of a speedy, gen tle manly arbi tra -
tion has buck led under, and given ground, to more and more aggres sive demands for more 
and more pre-hearing dis cov ery. The pro cess has grown lon ger and more expen sive.

The ten sions inher ent in “inter na tional arbi tra tion dis cov ery” are, reflected per fectly in
the three papers sub mit ted by the author’s co-panelists.2 Although each of these papers
cov ers a very dif fer ent topic related to “inter na tional arbi tra tion dis cov ery”, they all illus -
trate the prob lems raised by the clash of United States-style dis cov ery tech niques and the
arbi tra tion pro cess.

Analysis of Co-Panelists’ Papers

In “Elec tronic Dis cov ery and Its Impli ca tions for Inter na tional Arbi tra tion”, John B.
Tieder tack les the top i cal issue of the pro duc tion of e-mails and other elec tronic dis cov -
ery, or, namely, “e-discovery”. E-discovery has become a sig nif i cant prob lem in United
States lit i ga tion. “In its blunt est form”, John writes that e-discovery has become “a means
of sub ject ing one’s oppo nent to tre men dous expense and expen di ture of time”. Indeed,
any one who has ever had to inform a cli ent that it needs to hire an expen sive com puter
con sul tant to comb through all of its employ ees’ com put ers in search of e-mails related to
a par tic u lar set of dis cov ery requests knows full well the extraor di nary bur dens, and
stress, caused by e-discovery.

If e-discovery is a prob lem in United States lit i ga tion, where far-reaching dis cov ery is the
norm, it is an even greater prob lem in inter na tional arbi tra tion. How do inter na tional arbi -
tra tors rec on cile the inher ently bur den some requests for elec tronic dis cov ery (often
voiced by Amer i can attor neys) with the tra di tional lack of exten sive dis cov ery in inter na -
tional arbi tra tion? How can arbi tra tors deny requests for e-discovery when, as it must be
acknowl edged, so many impor tant com mu ni ca tions in today’s busi ness world take place
through the com puter? In short: how much should e-discovery be allowed in inter na tional
arbi tra tion? The ten sion is obvi ous.

In “Con fi den ti al ity and the Pro tec tion of Trade Secrets in Inter na tional Arbi tra tion”, Pat -
rick Schindler addresses the other side of the dis cov ery coin: when should dis cov ery
requests be denied in the inter est of pro tect ing trade secrets and other such con fi den ti al ity
infor ma tion? Of course, the con cepts of pri vacy and con fi den ti al ity are deeply ingrained
in the his toric inter na tional arbi tra tion model; they are also more deeply engrained in Euro -
pean soci ety than Amer i can soci ety. Thus, again, the ten sion arises: to what extent should
inter na tional arbi tra tors require par ties to pro duce doc u ments and infor ma tion that they
deem to be “con fi den tial”? Should they adopt the more open, lay-your-cards-on-the-table
Amer i can approach? Or should they respect the more tra di tion ally Euro pean notions of
con fi den ti al ity?
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Finally, in “Dis clo sure in Inter na tional Invest ment Treaty Arbi tra tion”, Sarita Woolhouse 
addresses the issue of dis cov ery in arbi tra tions con ducted pur su ant to Bilat eral Invest -
ment Treaties (BITs). As the num ber of BIT arbi tra tions have exploded in recent years,
the dis cov ery issues are also quickly becom ing appar ent. Sarita hits on the big gest issue:
to what extent should states and state actors be required to pro duce doc u ments, includ ing
doc u ments viewed as state secrets sub ject to the pub lic inter est immu nity? The BIT arbi -
tra tion thus raises its own array of dis cov ery issues which, no doubt, will lead to its own
unique set of ten sions between com mon law and civil law advo cates.

Practical Suggestions

Just because there are ten sions does not mean these ten sions are unhealthy. Despite the
fre quent com plaints about the “Amer i can iza tion” of inter na tional arbi tra tion — and
despite the result ing increase in the time and expense of inter na tional arbi tra tion — the
author believes that the atti tudes and dis cov ery meth ods brought by United States attor -
ney have, on bal ance, improved the inter na tional arbi tra tion pro cess. The pro cess has
become more open, more hon est, more exact ing and less sub ject to whim.

On the other hand, the inter na tional arbi tra tion pro cess has also improved the United
States attor neys who have ven tured into the field. It has made them less aggres sive, less
depend ent on dis cov ery, less insen si tive to other cul tural dis pute res o lu tion prac tices, and
more focused on the key facts that are really impor tant to their case. In this sense, the inter -
ac tion of the Amer i can Bar and the tra di tional inter na tional arbi tra tion model has actu ally
been a dia lec tic, with each fight ing against — and, in the pro cess, improv ing — the other.

Thus, it may be said to Amer i can attor neys: do not fear the inter na tional arbi tra tion pro -
cess! Their knowl edge of, and expe ri ence with, Amer i can-style dis cov ery tech niques
give them, in some ways, a sig nif i cant advan tage over Euro pean coun ter parts. The trick is 
know ing when to stop ask ing for more dis cov ery or, put dif fer ently, where to draw the line 
between:

• The zeal ous pur suit of facts in sup port of the cli ent’s case; and
• The need not to turn off the arbi tra tors who will decide the cli ent’s case.

This is not easy, but here are a few prac ti cal sug ges tions learned from expe ri ence.

Get over the Deposition Fix

Unless the arbi tra tion clause spe cif i cally pro vides for depo si tions, which is rare, do not
ask an inter na tional arbi tra tion tri bu nal for depo si tions. Depo si tions are sim ply not taken
in inter na tional arbi tra tion, and any request to depose a wit ness will almost cer tainly be
denied. It may also offend, or at the very least irri tate, the tri bu nal. In any event, not hav ing 
the right to take depo si tions should not be a cause for alarm. Remem ber that the other side
also is not enti tled to take depo si tions. Thus, the play ing field is level, which is all that jus -
tice ulti mately requires.
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Narrow your Document Requests, both in Number and Substance

Requests for “any and all” doc u ments relat ing to expan sive sub ject areas are frowned upon
in inter na tional arbi tra tion. Like wise, pro pound ing hun dreds of separately-numbered doc -
u ment requests on your oppo nent will do you more harm than good in the eyes of the
inter na tional arbi tra tion tri bu nal. Inter na tional arbi tra tors will, gen er ally speak ing, not
order a party to respond to the types of “fish ing expe di tion” doc u ment requests tol er ated
in United States lit i ga tion.

As strong as the urge to be com pre hen sive and exhaus tive may be, it is wise to resist that
urge and pro pound a rel a tively short list of nar rowly-tailored doc u ment requests. This
will earn you good will with the tri bu nal. It may also force you to think harder about what
doc u ments you actu ally need to prove up your case.

Pick your Discovery Battles Wisely

There is noth ing that Euro pean arbi tra tors dis like more than a whiny, tat tle tale approach
to dis cov ery. The mere fact that your oppo nent may not have pro duced some thing that you 
think they should have pro duced is not grounds, by itself, to run to the tri bu nal and lodge a
com plaint. Ask your self: is the doc u ment or wit ness with held by the other side crit i cal to
your case? If the answer is no, it may be wise to sim ply move on and wait for a more
impor tant dis cov ery bat tle.

Unlike United States judges, who often refer all dis cov ery dis putes out to a Mag is trate
Judge who will have no input in decid ing the ulti mate case on the mer its, the inter na tional
arbi tra tion tri bu nal is in place to decide all dis putes that arise in an arbi tra tion. Thus, con -
stantly badg er ing a tri bu nal with an end less stream of dis cov ery dis putes may, in the end,
cause sig nif i cant dam age to your cred i bil ity when the time comes for the tri bu nal to
decide the most impor tant dis pute of all, ie, who wins and who loses the case.

Seek “Adverse Inferences” Rather than Sanctions

The concept of sanc tions is essen tially not heard of in inter na tional arbi tra tion. Depending
on the par tic u lar arbi tra tion rules and par tic u lar arbi tra tion clause that gov ern a pro ceed -
ing, an inter na tional arbi tra tion tri bu nal is gen er ally empow ered to award attor neys’ fees
and costs, in what ever pro por tion they deem just, at the end of the arbi tra tion. Thus, the
mere fact that your oppo nent may be stone wall ing on dis cov ery should not prompt you to
seek legal fees or other such sanc tions from the arbi tra tors. The arbi tra tors have the power
to pun ish, through the impo si tion of legal fees and costs, in their final award.

Rather than seek ing sanc tions, the far better tact in inter na tional arbi tra tion is to seek an
“adverse infer ence”, ie, a rul ing by the tri bu nal that your oppo nent’s fail ure to pro duce a
par tic u lar doc u ment or wit ness will be viewed by the tri bu nal as an infer ence that the doc -
u ment or wit ness, if pro duced, would be adverse to your oppo nent’s case. For exam ple, in
one Lon don-based ICC arbi tra tion in which the authors par tic i pated, the oppo nent
refused to make its Chief Exec u tive Offi cer avail able for exam i na tion at the final hear ing,
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explain ing that she was “extremely busy” and that busi ness demanded she remain in the
United States dur ing the dates of the hear ing. Upon my appli ca tion, the Chair man of the
Tri bu nal rather sol emnly informed my adver sary that the C.E.O.’s fail ure to appear would 
be looked upon as an “adverse infer ence” that her tes ti mony would be dam ag ing to the
oppo nent’s case. Sure enough, the C.E.O was on a plane to Lon don the next day.

Do Not Count on Third-Party Discovery

One can not expect to obtain third-party dis cov ery in inter na tional arbi tra tion. Whether or
not a tri bu nal has the power to sub poena third par ties to tes tify or pro duce doc u ments in
aid of an arbi tra tion usu ally depends on where (ie, which coun try) the tri bu nal is sit ting.
Many coun tries sim ply do not allow par ties to arbi tra tion to com pel any third-party wit -
nesses to appear and give evi dence. This right is even lim ited in the United States. For
exam ple, in the recent case of Dynergy v Trammochem,3 the United States Court for
Appeal for the Sec ond Cir cuit ruled, in effect, that only third-party wit nesses located
within 100 miles of where an arbi tra tion tri bu nal is sit ting can be sub poe naed to give evi -
dence at the arbi tra tion hear ing.

In short, it is wise to plan an inter na tional arbi tra tion case strat egy based on the assump -
tion that third par ties will not avail able to tes tify or pro duce doc u ments in sup port of your
cli ent’s case. If you are then able to sub poena a third-party wit ness or, even better, con -
vince a third party wit ness to appear and give evi dence vol un tarily, that will be an
unex pected bonus. But, by all means, do not count on it.

Conclusion

The five guide lines set forth above are not all one needs to know in order to suc cess fully
approach the dis cov ery pro cess in inter na tional arbi tra tion. But they are a good head start
for those Amer i can prac ti tio ners who are new to the field. United States attor neys are, by
nature, a tena cious lot, and they will almost cer tainly con tinue to strug gle to advance their
view of dis cov ery in the inter na tional arbi tra tion pro cess. But this strug gle should be pur -
sued care fully, with an under stand ing of the ten sions and pit falls beneath the sur face.
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