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Antibribery Crackdown Transforms
Business Practices in China

Medical device manufacturers in China will benefit from eff&%&tegrate Chinainto

the global legal and business system.

Henry (Litong) Chen and Eric Hargan
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In China bribes are often offered and ac- become familiar with all Q%%
cepted for the sale and procurement of provisions of the new i
medical devices, pharmaceuticals, and bribery regime, so that d

other healthcare products. Managers of  their sales agents can ure
hospitals or clinics who accept bribes that their activigd &® China
for using specific medical devices typi- comply with ¢, complex

cally use them to the exclusion of other
products. Doctors who accept bribes to
buy, use, or reccommend medical devices
have been known to prescribe or even

i @ckbacks, Theft
over-prescribe procedures using those 1s a major worry for
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devices. As a result, products support- @J@ ultinational companies,
ed by bribery sell more quickly and 4t) of’course. Integrity Interactive,
a higher price than products for v@vhieh helps global corpora-
lower or no bribes are paid, re@e tions manage and reduce the
of the devices’ inherent value-or effec- risk of compliance failures, re-
tiveness. The overall effect t prices cently announced the results of
rise for all medical devices. its new annual study of the top 12 cor-
porate compliance concerns expressed
by global companies. According to the
study, companies are putting greater fo-
cus on public compliance concerns in
the world at large as they focus on pre-

and demangljgl

market re ﬁs ents.
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Problems such as those cited here are
driving the Chinese government to elim-
inate bribery in relation to cai wu (liter-
ally, cash and valuables) or bribery by
other means (e.g., tourism) by expand- venting legal problems for themselves.
ing efforts to make it harder to offer The leading corporate ethics and com-
and accept bribes. This push is part of pliance concern for 2009 was anti-brib-
a general evolution of China’s judicial ery requirements. Understanding these
concepts and legal system. This change requirements helps companies avoid the
is inseparable from China’s business, difficulties caused by investigation for
cultural, and economic environment, charges relating to official corruption.!

as privatization and rapid economic
growth require new judicial and cultural
frameworks. Manufacturers of medical
device and diagnostic products need to

Given the growth of multinational busi-
ness activity in China, it is unfortunate
that bribery is pervasive there, and in-
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deed, it is a global problem not
limited to China. In 2008 Ernst
& Young conducted its 10th
global fraud survey and inter-
viewed 1186 business leaders
in large organizations across 33
countries. The survey found that
23% of companies admitted
their organizations had faced
pressure to make illegal pay-
ments, while 18% said they had
lost business to a competitor
as a result of a bribe.? A study
by the Carnegie Endowment
in 2007 estimated that around
10% of Chinese government
spending, contracts, and trans-
actions are used as bribes, kickbacks, or
theft. Foreign firms also contribute to
the problem.® In the 2008 Corruption
Perception Index by Berlin-based Trans-
parency International, China scored 3.6
on a scale of 10 to 0, with a rating of
zero indicating corruption is very inten-
sive and rampant.* The Chinese Com-
munist Party Central Committee issued
a 36-page policy paper in 2004 calling
corruption “a life-and-death struggle”
for the Party.’

Some people attribute the existing lev-
el of corruption to political reasons.
Others take it as a matter of culture.
To quote one recent academic study,



“[s]Jome people hold the view that Chi-
na’s corruption problems have their root
deep in the Chinese culture. They argue
that the Chinese people, as well as most
of their counterparts in Asian countries,
have a long tradition of placing personal
connections above the law, and that this
is the real source of corruption.”® No
matter what the reasons are, the prob-
lem cannot be cured very easily.

Under the crackdown governmental
authorities are financially motivated
to fight bribery. Each regional office
of the Administration for Industry and
Commerce (AIC), the central body that
administers China’s companies and en-
terprises, is assigned an annual target
for imposing and collecting anti-brib-
ery fines. For example, according to a
2006 news report, Wuxi AIC, Chong’an
Branch, has five subsidiaries and one
economic examination team, or a total
of six investigative units. Each unit was
assigned the task of collecting as much
as RMB 1 million ($1460,000) in an-
nual fines while the economic team was
to collect as much as RMB 2.5 million
in fines. Thus, the annual target to-
taled RMB 7.5 million for all six units.
Chong’an Branch reached that mark in
2004 and exceeded it in 2005 by collect-
ing RMB 8.4 million in fines, according
to the report.

The government’s collection efforts con=
tinue to grow. In the first six monthé of
2006 alone Chong’an Branch tgok\in
fines totaling RMB 5.8 million.Fhe
financial incentive might giwe™a falsely
positive impression of the AIC% efforts,
but it does indicate the Chinese govern-
ment’s long-standing drive to stamp out
bribery.

Definitions Differ

Companies in China, whether foreign
or domestic, risk running afoul of anti-
bribery and corruption rules, according
to a report by KMPG Forensic. “[W]ith
the recession companies are having to
fight harder than ever to win new con-
tracts, and as a result there could be an
increased pressure on those in the front
line to override antibribery and corrup-
tion laws.”® Adding to the difficulty is
the uneven nature of law enforcement
in China, as different governmental au-

thorities may have different opinions
regarding what is bribery. Some defi-
nitions of bribery are either extremely
harsh or difficult to understand.

The case of one medical clinic is a good
example of this problem. The Yi Chang
City Women and Infants Clinic, was
investigated and fined for engaging in
commercial bribery because of actions
that might be allowed for nonprofits in
other countries. The clinic, in propor-
tion to the sale price of the pharmaceu-
ticals it purchased from certain suppli-
ers, took some donations of cash and
an air conditioner from the suppliers in
1998 and 1999. The clinic accounted
for the cash donation under the entry
of “other revenue,” and the air condi-
tioner under the entry of “fixed assets.”
Yi Chang AIC determined that the clinic
took a commercial bribe from the.sup-<
pliers and fined it accordingly.

The clinic brought an admimistrative
lawsuit against the Yi «hang AIC for
its decision, which was upheld by the
courts. The AIC and~the courts deter-
mined that the; clinic’did not account
for the donations\appropriately. By en-
tering the (doAations in their books as
“other-fevenue” and “fixed assets,” the
clini¢ did ot account for donations to
setvoffiehie costs of purchasing pharma-
ceuticals. To avoid the bribery convic-
tion, the Yi Chang City Women and In-
fants Clinic should have accounted for
the donations as discounts for the goods
it purchased, or credited administrative
expenses with the donations. Yi Chang
AIC and the courts determined that by
failing to take either of these actions the
clinic was booking the donations “off
the accounting book” and “secretly.”
Therefore, the clinic should assume
an administrative liability for taking a
commercial bribe.’

Please bear it in mind that law enforce-
ment in China is uneven. The case is just
one example that indicates how the Yi
Chang AIC and the court treated such
a scenario. Regional AICs and courts
of some other areas may have different
determinations, which makes risk man-
agement a tougher job in China.

Differences in interpretation should

also be considered in the following dis-
cussion about the specifics of China’s
new anti-bribery crackdown.

Centralized Systems Established
As discussed earlier, China’s central
government and local governments are
taking major steps in their efforts to
curb bribery and reduce the prices of
certain drugs. These steps include es-
tablishing online, centralized procure-
ment systems and procedures in order
to blacklist businesses that offer bribes
and to punish doctors for taking bribes
for purchasing or prescribing healthcare
products,

In Jdaudsy 2009, several government
agencies, including the Ministry of
Health and the State Food and Drug
Administration, issued jointly the Opin-
ions on Strengthening the Centralized
Procurement of Drugs by Medical In-
stitutions. These rulings, which in prac-
tice encompass some medical devices as
well, are intended to regulate the pro-
curement processes of medical institu-
tions, control unreasonably high prices,
and regulate purchases and sales in
order to restrict and prohibit commer-
cial bribery and reduce the high cost of
medical supplies. For example, Beijing
Health Bureau required that the medi-
cal consumables be procured on a con-
centrated basis.!?

Implementation of centralized, online
medical procurement is under the di-
rection of local government at the pro-
vincial level. Going forward, all not-
for-profit medical institutions under
governmental jurisdiction at the county
level or above or all state-owned enter-
prises (including state holding enterpris-
es), must participate in this centralized
procurement process that, in principle,
will be conducted once a year. All other
medical institutions are also encouraged
to participate.

The system features a procurement cata-
logue that will include, with some speci-
fied exemptions, almost all drugs and
other medical products used by medical
institutions. Listings in the catalogue are
secured by means of public tendering
and bidding, online auction, collective
bargaining, and listing online. Medical



purchases that have been made collec-
tively several times at consistent prices
may be listed directly online. Products
listed in the system will, in principle, be
dispatched to medical institutions by
manufacturers or trading enterprises,
as authorized by manufacturers. Some
experts in China estimate that the num-
ber of pharmaceutical companies will
decrease by one-third as a direct result
of the reform.

Bribery Blacklist

According to the “Rules Regarding
Maintaining Records of Commercial
Bribery in Medical Sales” issued by the
Ministry of Health in 2007, each pro-
vincial health department must maintain
and publish a “bribery blacklist” of man-
ufacturers or traders of healthcare prod-
ucts. By law, medical institutions cannot
purchase any medical products from
blacklisted companies for two years.
Companies are added to the list if they:
e Provide financial or other benefits to
medical institutions or their representa-
tives.

® Were convicted of bribery as a crimi-
nal offense.

e Were investigated and punished for
bribery by the discipline supervision au-
thorities.

e Attracted administrative punishment
for bribery from the relevant authorities.
e Fulfilled other criteria as may be stip-
ulated by provincial health administra-
tive departments.

Local governments are impiementing
the blacklisting rules vigérously. For
example, in November 11, 2009, the
Fujian Provincial Department of Health
published a list of six pharmaceutical
and medical device companies from in-
side and outside the province that en-
gaged in commercial bribery within Fu-
jian. These six companies are restricted
from participating in the Fujian bidding
and tendering process for two years,
and hospitals in the Fujian province
may not procure any health care prod-
ucts from the blacklisted companies for
two years.!!

Plugging Loopholes

Bribery may also expose the parties on
both sides of the transaction to crimi-
nal liability. There are two categories

of criminal bribery in relation to indi-
viduals. Originally, only state employees
could be found guilty of having accept-
ed a bribe, but the law has been changed
to include individuals not employed
by the state. If the recipient of a bribe
works for the state (for example, as a
public official working in a state-owned
enterprise), he or she would commit
what is known as the crime of taking a
bribe, which domestic Chinese lawyers
usually refer as the crime of a state em-
ployee taking a bribe. If the recipient of
a bribe does not work for the state, he
or she would commit what is known as
the crime of a nonstate employee taking
a bribe. An example of a nonstate em-
ployee is a general manager who does
not have the status of a public official
and works in a privately owned Chinese
enterprise or in a business that receiveés
foreign investment. The distinctjon ‘s
significant because the punishmertcfor
state employees is much harghier thzan it
is for nonstate workers.

It has long been debated whether a doc-
tor not employed/byithe state could be
criminally liable for’ committing the
crime of a monstate employee taking a
bribe, becdtis€asdoctor is more of an in-
dependént practitioner than an employ-
ee of a.company or enterprise. In addi-
tiony seme hospitals are not considered
a_conipany or enterprise in China but
rather are not-for-profit organizations.
To resolve these issues, in November
2008, the Supreme People’s Court and
the Supreme People’s Prosecuting Insti-
tute jointly issued a judicial interpreta-
tion, “Opinions on Several Issues on Ap-
plication of Laws on Handling Criminal
Cases Regarding Commercial Bribery.”

This judicial interpretation holds that
a doctor can be subject to criminal li-
ability for taking a bribe for the purpose
of prescribing healthcare products. The
judicial interpretation also emphasizes
that if the recipient of a bribe works in
a medical facility that person can also
be criminally liable. The specifics of the
crime and penalty depend on whether
the person charged is an employee of
the state. What is clear is that the Chi-
nese government is closing ambiguities
in the law, making it increasingly diffi-
cult for doctors to accept bribes.

Criminal law prohibits anyone (both
state employees and employees of busi-
nesses or enterprises) from taking ad-
vantage of his position to demand cai
wu or receive cai wu in order to confer
illegitimate benefits on the giver. The
use of cai wu as a bribe is also prohib-
ited under administrative law. Cai wu
tends to consist of cash or valuables
that are usually tangible. Previously,
nontangible items, such as entertain-
ment in the form of travel or events,
were not considered to be cai wu or to
be a means of bribery under the crimi-
nal law. The judicial interpretation has
now changed the definition of what
constittes cai wu in this context, as the
scopé. hias broadened to cover “gifts”
that “are financially quantifiable and
have’rights of property. Such financial
iriterests and rights include improve-
ments to houses and apartments, mem-
bership cards with financial value, cash
substitutes or coupons, and travel.

If a medical device company, or any oth-
er provider of healthcare products, pays
for a doctor to take a vacation, that va-
cation may make both the company and
the doctor criminally liable for bribery.
Because judicial interpretations are ap-
plicable retrospectively, those who have
engaged in activities that fall within the
new definitions may face criminal inves-
tigations for their actions in the past.
As a result, the exposure to compliance
and risk to reputation has increased for
companies and enterprises active in the
medical products market in China.

Start of a New Era

Outlawing practices as engrained as cai
wu and instituting a bribery blacklist
mark the start of a new era for doing
business in China. These actions indicate
that China’s legal and regulatory system
is fully capable of conforming and sup-
porting established international norms
of doing business. Medical device man-
ufacturers that export to China, as well
as their business agents in that country,
will ultimately benefit from such efforts
to integrate China into the global legal
and business system. Any temporary
disruptions in business strategies to ac-
commodate such a change will be far
outweighed by the positive impact of
this integration process.
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