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The April 26th, oral atgument before the United
States Supreme Court is the next installment of the
never-ending debate over the permissible scope of
arbitration clauses under the Federal Arbitration Act
(FAA)! and the proper allocation of power between
judges and arbitrators. In Rent-A-Center West, Inc.
v. Jackson,* the Justices will decide whether or not
parties can contractually agree to have an arbitra-
tor, and not a court, decide whether or not a valid
agreement to arbitrate exists in the face of a claim
by one party that the arbitration agreement itself
is unconscionable. The case has generated signifi-
cant interest in the business community, the labor
movement and in the arbitration community, with
numerous amicus briefs having been filed, including
by such groups as the U.S. Chamber of Commerce,

on the “pro-arbitration” side, and the AFL-CIO, on
the “pro-court” side.

This article will preview the arguments of the parties,
as well as questions the Justices may pose. Recent de-
cisions by the Court regarding arbitration under the
FAA provide insight into how the Justices may line
up. The case has the potential to upend arbitration
agreements that expressly provide that arbitrators
have the jurisdiction to determine their own juris-
diction, or that incorporate institutional arbitration
rules (such as the AAA, UNCITRAL or ICC rules)
that similarly provide that arbitrators can rule on
their own jurisdiction, as well as on the scope and
validity of arbitration agreements.’

Background

The Respondent, Jackson, was an employee of the
Petitioner, Rent-A-Center, and sued the company
in the United States District Court for the District
of Nevada after he was terminated, alleging race dis-
crimination and retaliation under 42 U.S.C. § 1981.
Rent-A-Center moved to dismiss the complaint and
compel arbitration pursuant to an Agreement to Arbi-
trate Claims (“Arbitration Agreement”) that Jackson
signed as a condition to being hired. The Arbitration
Agreement provided specifically:

The Arbitrator and not any federal, state,
or local court or agency, shall have ex-
clusive authority to resolve any dispute
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relating to the interpretation, applicabil-
ity, enforceability or formation of this
Agreement including, but not limited
to any claim that all or any part of this
Agreement is void or voidable.

The Arbitration Agreement also provided that each
party had the right to obtain certain discovery, to
have written notice of all witnesses and exhibits to be
offered by the opponent at least 30 days in advance of
the hearing, to have impartial arbitrators and to have
the arbitrators apply the substantive law and award
all legal remedies available as if their claim were being
pursued in court.

Jackson alleged that the Arbitration Agreement
was substantively and procedurally unconscionable
under Nevada law and should not be enforced by
the courts. Specifically, Jackson argued that the
Arbitration Agreement was substantively uncon-
scionable because it limited discovery and required
each party to pay an equal share of the arbitration
costs, and that it was procedurally unconscionable
because the parties had unequal bargaining power
and it was presented to him as a non-negotiable
condition of employment. The District Court dis-
agreed, granted Rent-A-Center’s motion to compel
arbitration and dismissed the complaint. In so do-
ing, the District Court ruled that the Arbitration
Agreement expressly delegated to the arbitrator the
decision whether or not the Arbitration Agreement
was enforceable.

The Ninth Circuit Decision

On appeal, the Court of Appeals for the Ninth Cir-
cuit reversed, holding, “[w]here, as here, an arbitra-
tion agreement delegates the question of the arbitra-
tion agreement’s validity to the arbitrator, a dispute as
to whether the agreement to arbitrate arbitrability is
itself enforceable is nonetheless for the court to decide
as a threshold matter.” In so doing, the Ninth Cir-
cuit cited to Buckeye Check Cashing, Inc. v. Cardegna,
a case which held, that when a party challenges the
validity of a contract — but “not specifically its arbi-
tration provisions” — the challenge to the contract’s
provisions should be determined by the arbitrator and
not by the court.” This is known as the “doctrine of
separability,” a doctrine that was established initially
by the U.S. Supreme Court in Prima Paint Corp. v.
Flood & Conklin Mfg. Co.* According to the majority

opinion in Jackson, the “flip side” of the Buckeye hold-
ing is that challenges to the validity of an arbitration
agreement, such as Jackson’s, was a threshold matter
for the courts to decide.’

The majority also relied on its own precedent that
decisions as to the invalidity and enforceability of
an arbitration provision are for the courts under 9
U.S.C. § 2, since arbitration agreements are subject
to all contractual defenses.'” Because the obligation
to arbitrate is itself a matter of contract, a party
cannot “meaningfully assent” to a contract in the
absence of any “meaningful opportunity to modify
the terms of the Agreement.”"" In particular, the
majority cited a 2007 decision which held that
the courts should decide whether an agreement to
arbitrate claims for violation of overtime laws was
unconscionable.” It also relied on a recent deci-
sion of the Court of Appeals for the First Circuit,
which held that courts may refuse to compel ar-
bitration agreements that delegate the question of
the existence of an agreement to arbitrators where
the arbitration remedy is itself “illusory” because of
“impossible burdens.”"?

Citing to the Supreme Court’s decision in First Op-
tions of Chicago, Inc. v. Kaplan, Rent-A-Center argued
that the courts should presume that the parties agreed
to arbitrate arbitrability where, as in the contract at
issue, there was “clear and unmistakable evidence”
that they did so.'"* The majority disagreed, holding
that unlike the case in First Options, the issue before it
was not whether there was silence or ambiguity in the
contract about who should decide, but rather whether
the parties entered into a valid agreement to arbitrate
atall.”® The majority ruled that “as a matter of federal
arbitration law, a court may not compel arbitration
until it is ‘satisfied that the making of an agreement
for arbitration or failure to comply therewith is not in
issue.” 9 U.S.C. § 4. It called this threshold deci-

sion, “cooperative federalism.”"”

Accordingly, the Ninth Circuit reversed the decision
below and remanded it with instructions that the
District Court determine whether or not the Arbi-
tration Agreement was unconscionable. The Ninth
Circuit (or at least the majority) determined that the
District Court must, in particular, address Jackson’s
unconscionability arguments regarding coverage and
discovery provisions.'®
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The dissenting opinion stated that the majority had
misread Sections 2 and 4 of the FAA, stressing that
these provisions do not provide who is to decide
whether an agreement to arbitrate is unconscionable.”
Warning that the majority’s opinion “will send this
case (not to mention all those run-of-the-mill ones)
to a mini-trial in the district court to determine an
agreement’s validity based on just a bare allegation of
unconscionability,” the dissent observed that the ma-
jority’s opinion also made it “difficult to understand
what the Supreme Court meant when it said that,
although the general rule gives the threshold question
of arbitrability to courts, parties may provide for the
arbitrator to decide the question instead if they do so
‘clearly and unmistakably.””* The dissent, however,
left open the possibility that a court could determine
“well-supported’ claims” of unconscionability or il-
lusory remedy, while still resolving “any doubts” as to
what the parties agreed in favor of arbitration.”!

Petition For Certiorari

Rent-A-Center petitioned for certiorari review, argu-
ing that the Ninth Circuit’s decision was in conflict
with the opinions of the First, Eighth and Eleventh
Circuits, as well as the Supreme Court’s decisions
in AT&T and First Options.** 'The specific question
presented to the Supreme Court is:

Is the district court required in all cases
to determine claims that an arbitration
agreement subject to the Federal Arbi-
tration Act (“FAA”) is unconscionable,
even when the parties to the contract
have clearly and unmistakably assigned
this “gateway” issue to the arbitrator for
decision?®

As set forth in the brief that it submitted in support
of its certiorari petition, Rent-A-Center’s central argu-
ment on appeal is that the Supreme Court repeatedly
has held that the purpose of the FAA is to resolve any
doubts concerning the scope of arbitration in favor of
arbitration and reverse the courts’ longstanding “hos-
tility” to arbitration.” Rent-A-Center argues that this
policy should extend to decisions by the parties as to
which issues are arbitrable, what procedure will be
followed, and so on.” Rent-A-Center further argues
that the question of unconscionability is a “classic
gateway’ issue, no different from the question of
whether the parties “clearly and unmistakably agreed”

to submit the question of arbitrability to the arbitrator
instead of the court.”® Rent-A-Center also argues that
the Ninth Circuit’s subjective “meaningful assent” test
as to unconscionability is contrary to Nevada contract
law, which follows an objective approach to contract
formation.” Thus, once the parties state in writing
that the arbitrators have authority to determine the
validity of arbitration agreements, there is nothing for
the courts to do other than compel arbitration.

Jackson’s Response Brief

In urging the Court to reject the “per se” rule pro-
posed by Rent-A-Center, Jackson’s principal argu-
ment is that Section 2 of the FAA requires that a
court, and not an arbitrator, determine whether an
arbitration agreement is valid and enforceable.”® In
this regard, Section 2 of the FAA provides, in perti-
nent part, as follows:

A written provision in . . . a contract
evidencing a transaction involving com-
merce to settle by arbitration a con-
troversy thereafter arising out of such
contract or transaction or the refusal to
perform the whole or any part thereof,
or an agreement in writing to submit to
arbitration an existing controversy aris-
ing out of such a contract, transaction,
or refusal, shall be valid, irrevocable, and
enforceable, save upon such grounds as
exist at law or in equity for the revoca-
tion of any contract.”

Because “unconscionability” is grounds for revoking
a contract, Jackson argues the FAA requires the court
to determine whether the agreement to submit ques-
tions of arbitrability to the arbitrator is itself “valid”
and “enforceable” when one party asserts the defense
of unconscionability, before the arbitrator can decide
whether or not the dispute is arbitrable.”® Jackson
contends that unconscionability precludes the “mak-
ing” of a contract to arbitrate and thus falls outside
the AT&T/First Options holdings.’!

Jackson also argues that, as a matter of policy, the
Court should refuse to permit arbitrators to decide
defenses to the delegation clause. According to Jack-
son’s brief to the Supreme Court, arbitrators have a
self-interest in keeping the arbitration going, because
of the potential for fees.”? Jackson further argues that
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the party asserting unconscionability will be required
to expend attorney’s fees and pay a portion of the
arbitration fees and costs before having his claim of
unconscionability decided.?

Oral Argument Preview

A key feature of oral argument will be the interplay be-
tween Chief Justice Roberts, who argued the First Op-
tions case while in private practice, and Justice Breyer,
who wrote the opinion for a unanimous Court. As
noted above, one of the issues in First Options was,
who had the power to determine arbitrability: the
court or the arbitrators? Unlike in the present case,
this issue in First Options did not arise in a the context
of a motion to compel arbitration. Rather, the issue
arose in a challenge to the enforcement of an arbitra-
tion award, after the parties had argued the question
of arbitrability before the arbitrators. As counsel for
the party challenging the arbitration award in First
Options, the future Chief Justice convinced the Court
there was no clear and unmistakable agreement to
submit the question of arbitrability to the arbitrators
and, thus, their award should be vacated because the
arbitrators lacked the jurisdiction to determine that
the dispute was arbitrable. The Court’s opinion in
First Options reiterated the general rule, as announced
in AT& T, that gateway issues such as arbitrability are
presumptively for the courts to decide unless the par-
ties “clearly and unmistakably” agree to submit the
issue to the arbitrator. Labeling as “rather arcane” the
question of “who (primarily) should decide arbitrabil-
ity” Justice Breyer (who drafted the opinion in First
Options) observed it was not one on which the parties
tended to focus when they agreed to arbitrate.** But
he emphasized the Court’s long-standing statement of
principle that the courts should enforce agreements
according to their terms and the intentions of the
parties.”

Justice Breyer also authored the opinion in Howsam v.
Dean Witter Reynolds, Inc.,’® which did not itself con-
strue a delegation clause but distinguished “gateway
issues” (presumptively for the court, absent contrary
agreement) from what the Court called “procedural
issues” (presumptively for the arbitrators), such as
claims of waiver, delay and the like.”” The Howsam
opinion is likely to come up in Rent-A-Center’s argu-
ment as further support for the proposition that the
Court has always construed the FAA to permit the
parties to overcome the presumption of judicial reso-

lution of gateway issues if the parties agree to assign
them to the arbitrator.

An early question the Justices likely will raise at oral
argument is why the Court’s decisions in A7¢T and
First Options did not already dispose of Jacksons’s
argument that the FAA requires the courts to de-
cide the validity of an agreement to submit gateway
issues to the arbitrators. If Jackson’s argument is
correct, Section 2 of the FAA would require a court
to decide not only questions as to the validity of the
delegation clause, but all gateway issues. AT&T
and First Options both acknowledge that the parties
may “clearly and unmistakably” agree to submit the
question of arbitrability to the arbitrators. Rent-
A-Center, no doubt, will agree that the question
already has been decided. Jackson, in turn, will
restate the position in his brief that neither AT&T
nor First Options actually ruled with regard to who
decides whether such a clause was validly entered
into in the first place.

The answer to that question may lead to a further
question as to whether or not the Court’s acceptance
of Jackson’s argument will eviscerate agreements to
arbitrate that incorporate institutional arbitration
rules which already provide for arbitrator decisions
regarding their own jurisdiction. Rent-A-Center will
likely argue that policies in favor of respecting party
autonomy and protecting their shared expectations is
exactly why the Court should reverse the Ninth Cir-
cuit’s decision. Jackson’s counsel likely will respond
that such a decision would have only a limited im-
pact on these rules and would not affect cases where
a party does not challenge the agreement’s validity,
cases where the parties go directly into arbitration
without court intervention, or arbitration disputes
that do not fall within the FAA, such as disputes that
do not implicate interstate commerce (a very narrow
group of disputes). Jackson’s counsel also may argue
that the Court has never really held that the incorpo-
ration of institutional arbitration rules is the type of
explicit agreement required to delegate gateway issues
to an arbitrator and that, accordingly, such implicit
incorporation does not actually meet the AT¢T/First
Options “clear and unmistakable” test.

The Justices may ask Rent-A-Center’s counsel wheth-
er, if they accept Jackson’s FAA argument, unconscio-
nability goes to the making of a contract or is simply
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a common defense to a contract. Rent-A-Center will
likely argue, as in its briefs, that unconscionability
is a defense, like laches or waiver, and does not go
to the making of the contract. Rent-A-Center will
likely also argue that: the FAA permits the parties
to delegate that determination to the arbitrator and
nothing in Section 2 prohibits it; that the FAA’s
primary purpose is to eliminate the anti-arbitration
bias of the courts and to provide the parties with an
efficient and prompt resolution of their dispute on
such issues as the parties have agreed to submit to
arbitration; that if the parties agree to delegate the
issue of arbitrability to the arbitrator, it does not mat-
ter whether or not the defense goes to the making of
the contract; that the court’s only role under Section
2 is to determine objectively whether or not there
is a document signed by the parties which “clearly
and unmistakably” assigns the gateway issues to the
arbitrator; and that once that question is answered,
the court may not get into “subjective” questions as
to whether or not the agreement to arbitrate the issue
was unconscionable.

The Justices also may ask Rent-A-Center’s counsel
whether there are some circumstances in which the
court, and not the arbitrator, must determine whether
the parties validly entered in an agreement delegating
the gateway issues to the arbitrator. For example,
what if the party opposing arbitration claims that the
signature on the arbitration agreement is a forgery?
What if he claims that he signed the agreement under
duress, with a gun pointed at his head or other threat
of physical violence or threat of termination from
employment? Or, what if he spoke only Spanish, and
the agreement was written in English? Or, he was il-
literate and was told he was signing some other type
of agreement?

There may be two ways to distinguish these hypothet-
ical situations from the present case. Rent-A-Center
will likely argue that forgery, illiteracy or language
issues go to whether or not the parties objectively
entered into a clear and unmistakable agreement
to arbitrate the gateway issues. In such instances,
a court need not get into subjective intent, as the
Ninth Circuit did, in order to keep for itself the is-
sue of arbitrability. Additionally, and especially with
respect to a claim of duress, Rent-A-Center’s counsel
likely will cite to A7¢T and the dissent below for the

proposition that in cases where a party comes forward

with “forceful evidence™® that the party did not freely
agree to delegate the issue to the arbitrator, the courts
have always been free to determine the issue; however,
a mere allegation of unconscionability, without more,
should not be sufficient to deprive the other party of
the benefit of the bargain.

These distinctions may lead some Justices to ques-
tion whether there can be any principled distinc-
tion among types of defenses to delegation clauses,
or whether the exceptions will swallow up the rule.
Might not a bright-line rule be better? Does not cre-
ating exceptions to the parties’ express agreement to
delegate the question of arbitrability to the arbitrators
create an incentive for the party opposing arbitration
to throw up as many challenges to the validity of the
agreement as possible? Would that not defeat the
purpose of the FAA?

Similarly, the Justices may ask Rent-A-Center’s
counsel whether the First Circuit was incorrect in
Awuah when it refused to enforce the delegation of
the gateway issues to the arbitrator because the costs
and burdens of arbitrating the issue rendered the
arbitration remedy “illusory.” “What if the arbitra-
tion agreement required Jackson to arbitrate the
question 1,000 miles away from home?,” the Justices
might ask. Rent-A-Center’s brief suggests that the
correctness of Awuah is likely to be conceded at oral
argument.

Jackson’s counsel may be asked why he believes that
subsequent judicial review is an unacceptable remedy.
First Options established that if the arbitrators get it
wrong, and the parties did not clearly and unmistak-
able agree to submit the gateway issues to them, a
court may vacate the eventual arbitration award or re-
fuse to confirm it. Jackson’s counsel likely will answer
that many litigants do not have the financial resources
to participate long enough to challenge the ultimate
award judicially, so consigning them to arbitration
at the outset effectively forces them to abandon their
claims or defenses.

The ideological division within the Court regarding
the arbitrability of employment disputes in general
and statutory antidiscrimination claims in particular
may pit Justices Roberts, Thomas, Scalia, Kennedy
and Alito against Justices Stevens, Ginsburg and
Breyer, who dissented from the Court’s recent holding
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in 14 Penn Plaza LLC v. Pyett that a collective bar-
gaining agreement could subject individual statutory
antidiscrimination claims to arbitration.*” Justice
Stevens opined in his dissent in Pyert and in prior
cases that statutory remedies are not arbitrable unless
Congress has expressly so provided in law.* Justices
Stevens, Breyer and Ginsburg also cited the disparity
in bargaining power between employers and employ-
ees in their dissent from the decision in Circuit City
Stores, Inc. v. Adams, which reversed a Ninth Circuit
decision holding that Section 1 of the FAA excluded
all employment contracts from arbitration.” At oral
argument, these Justices likely will focus again on this
perceived disparity, as well as on whether it is uncon-
scionable to force employees to arbitrate statutory dis-
crimination claims. Recalling again that Justice Breyer
authored the First Options and Howsam opinions, it
will be interesting to see which side of him dominates
oral argument and how he may attempt to reconcile
his avowed respect for party autonomy with the dis-
sents he joined in Pyert and Adams.

In the next issue, we will review what actually hap-
pened at oral argument and attempt to determine
whether the Justices’ questions provide clues to how
the Court ultimately will rule. We also will examine
whether Justice Sotomayor’s pre-Supreme Court track
record interpreting the FAA provides a reliable guide
to which way she will vote.
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