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I.  BACKGROUND AND NEED FOR LEGISLATION  

 

The U.S. health system is in crisis. In 2008, over 46 million Americans were uninsured and 

millions more have lost their health coverage as a result of the recent economic downturn.  

Another 25 million people are underinsured, with coverage that is insufficient to protect against 

the cost of a major illness.  The rising cost of health care outpaces wages by a factor of five to 

one, placing an ever greater strain on family, business, and government budgets.   

 

Improving the health system is one of the most important challenges we face as a nation, and the 

inability to achieve comprehensive health reform will undermine any efforts to secure a full and 

lasting economic recovery.  Health reform is an essential part of restoring Americaôs overall 

economy and maintaining our global competitiveness. 

 

Health care reform is also necessary to protect the finances of working families. Between 2000 and 

2009, average family premiums for employer-sponsored health coverage increased by 93 percent ï 

increasing from $6,772 to $13,073 ï while wages increased by only 19 percent in the same period.  

Rising health care costs and mounting medical debt account for half of all filed bankruptcies ï 

affecting two million people a year.  

 

Countless studies have shown that those without health coverage generally experience worse health 

outcomes and poorer health compared to those who are insured.  The uninsured are less likely to 

receive preventive care or even care for traumatic injuries, heart attacks, and chronic diseases. As a 

result, 23 percent forgo necessary care every year due to cost, while 22,000 uninsured adults die 

prematurely each year as a result of lacking access to care.   

 

A majority of the uninsured has low or moderate incomes ï with two-thirds in families with an 

annual income less than twice the Federal poverty level (FPL).  Eight in ten of the uninsured are 

in working families in which workers are either not offered coverage by their employer or they 

do not qualify for employer-offered coverage.   

 

Hospitals and clinics provide an estimated $56 billion annually in uncompensated care to people 

without health insurance, and those with health coverage pay the bill through higher health care 

costs and increased premiums.  This so-called ñhidden health taxò cost the average family over 

$1,000 in high premiums last year.  An estimated ten percent of health care premiums in 

California are attributable to cost shifting due to the uninsured. 

 

Rising health costs have taken a toll on U.S. businesses as well.  An estimated 159 million 

Americans receive health benefits through an employer, with the average cost of this coverage 

reaching $4,824 for single coverage and $13,375 for family coverage in 2009.  Over the last 

decade, employer-sponsored coverage has increased by 131 percent, forcing employers ï 

particularly small employers ï to make difficult choices among painful options to offset 

increasing health costs.  These choices include raising workersô premiums, limiting raises or 

reducing bonus pay, eliminating family health benefits, or providing less-than-comprehensive 

health coverage.   
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Federal and state governments have also struggled with health care costs.  The Congressional 

Budget Office has noted that rising health care costs represent the ñsingle most important factor 

influencing the Federal Governmentôs long-term fiscal balance.ò  The U.S. spends more than 16 

percent of our gross domestic product (GDP) on health care ï a much greater share than other 

industrialized nations with high-quality systems and coverage for everyone.  By 2017, health 

care expenditures are expected to consume nearly 20 percent of the GDP, or $4.3 trillion 

annually.  Spending for Medicare and Medicaid, due to many of the same factors found in the 

private sector, is projected to increase by 114 percent in ten years.  Over the same period, the 

GDP will grow by just 64 percent. 

 

Despite high levels of spending on health care, a recent study by the Institute of Medicine 

concludes that the current health system is not making progress toward improving quality or 

containing costs for patients or providers.  Research documenting poor quality of care received 

by patients in the U.S. is shocking.  A 2003 RAND Corporation study found that adults received 

recommended care for many illnesses only 55 percent of the time.  Needed care for diabetes was 

delivered only 45 percent of the time and for pneumonia 39 percent of the time.  Patients with 

breast cancer fared better, but still did not receive recommended care one-quarter of the time. 

 

Compared to other industrialized countries, our quality of care does not reflect the level of our 

investment. The U.S. ranks last out of 19 industrialized countries in unnecessary deaths and 29
th
 

out of 37 countries for infant mortality ï tied with Slovakia and Poland, and below Cuba and 

Hungary.  Our rate of infant mortality is double that of France and Germany. 

 

In short, Americans are not getting their moneyôs worth when patients receive services of little or 

no value ï such as hospitalizations that could have been prevented with appropriate outpatient 

treatment, duplicate tests, or ineffective tests and treatments.  Yet the current system does little to 

steer providers toward the right choices.  Even though more care does not necessarily mean 

better care, Medicare and most other insurers continue to pay for more visits, tests, imaging 

services, and procedures, regardless of whether the treatment is effective or necessary, and pay 

even more when treatment results in subsequent injury or illness.   

 

Providers are not consistently encouraged to coordinate patientsô care or to supply preventive 

and primary care services, even though such actions can improve quality of care and reduce 

costs.  Rewarding providers that furnish better quality care, coordinate care, and use resources 

more judiciously could reduce costs and, most importantly, better meet the health care needs of 

millions more American patients. 

 

Each of the key challenges facing our health care system ˈ lack of access to care, the cost of 

care, and the need for better-quality care ˈ must be addressed together in a comprehensive 

approach.  Covering millions of uninsured through a broken health system is fiscally 

unsustainable.  Attempting to address the inefficiencies plaguing our system and the perverse 

incentives in the delivery system without covering the uninsured will not alleviate the burden of 

uncompensated care and cost shifting.  The time for incremental improvements has passed; 

health care reform must be comprehensive in scope.   
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It is in this context that the Finance Committee developed the legislative proposal that would 

become the ñAmericaôs Healthy Future Act.ò  The legislation approved by the Finance 

Committee addresses the challenges facing our health care system by expanding health coverage 

to 29 million Americans, improving quality of care and transforming the health care delivery 

system, and reducing Federal health spending and the Federal deficit over the ten year budget 

window and in the long run. 

 

As a general principle, the bill allows those who like their health insurance to keep what they 

have today.  For the millions of Americans who donôt have employer-sponsored coverage, 

cannot afford to purchase coverage on their own, or who are denied coverage by health insurance 

companies due to a pre-existing condition, the Chairmanôs Mark reforms the individual and 

small-group markets, making health coverage affordable and accessible.  These market reforms 

would require insurance companies to issue coverage to all individuals regardless of health 

status, prohibit insurers from limit ing coverage based on pre-existing conditions and allow only 

limited variation in premium rates.   

 

The Mark would make purchasing health insurance coverage easier and more understandable by 

creating state-based web portals, or ñexchangesò that would direct consumers to all available 

health plan options.  The exchanges would offer standardized health insurance enrollment 

applications, a standard format companies would use to present their insurance plans, and 

standardized marketing materials.  Small businesses would have access to state-based Small 

Business Health Options Program (SHOP) exchanges.  These exchanges ï like the individual 

market exchanges ï would be web portals that make comparing and purchasing health care 

coverage easier for small businesses.  

 

The Mark standardizes benefits to force insurance companies to compete on price and quality 

and not their ability to select the healthiest individuals and ensures that every policy offered in 

tbe individual and small group market provides meaningful coverage for essential services. 

Those age 25 or under will also have access to an affordable young invincible plan that would 

provide catastrophic coverage and first dollar coverage for prevention.  Plans would not be 

allowed to set lifetime or annual coverage limits. 

 

The Chairmanôs Mark would standardize Medicaid eligibility for all parents, children, pregnant 

women and childless adults with incomes at or below $30,000 a year for a family of four 

($14,400 for an individual), beginning in 2014.  Individuals between 100 percent of FPL and 133 

percent of FPL would be given the choice of enrolling in either Medicaid or in a private health 

insurance plan offered through a health insurance exchange.  The federal government would 

provide significant additional funding to states to cover the cost of providing services to newly 

eligible Medicaid beneficiaries.   

 

To ensure that health coverage is affordable, the Mark would provide an advanceable, refundable 

tax credit for low and middle-income individuals (between 100-400 percent of FPL) to help 

offset the cost of private health insurance premiums. Undocumented immigrants are prohibited 

from benefiting from the credit. A cost-sharing subsidy would be provided to limit the amount of 

out-of-pocket costs that individuals and families between 100-200 percent of FPL have to pay.  
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The cost-sharing subsidy would be designed to buyout any difference in cost sharing between the 

insurance purchased and a higher actuarial value plan.   

 

A tax credit would also be available to small businesses.  In 2011 and 2012, eligible employers 

can receive a small business credit for up to 35 percent of their contribution.  Once the exchanges 

are up and running in 2013, qualified small employers purchasing insurance through the 

exchange can receive a tax credit for two years that covers up to 50 percent of the employerôs 

contribution. Small businesses with 10 or fewer employees and with average taxable wages of 

$20,000 or less will be able to claim the full credit amount.  The credit phases out for businesses 

with more than 10 employees and average taxable wages over $20,000, with a complete phase-

out at 25 employees or average taxable wages of $40,000.  Non-profit organizations with 25 or 

fewer employees would also be eligible to receive tax credits if they meet the same 

requirements.  These organizations would be eligible for a 25 percent credit from 2011-2013 and 

a 35 percent credit in 2013 and thereafter. 

 

The Mark creates authority for the formation of the Consumer Owned and Oriented Plans (CO-

OPs).  These plans can operate at the state, regional or national level to serve as non-profit, 

member-run health plans to compete in the reformed non-group and small group markets.  These 

plans will offer consumer-focused alternatives to existing insurance plans.  Six billion dollars in 

federal seed money would be provided for start-up costs and to meet state solvency 

requirements. 

 

To ensure the insurance market reforms function properly, the Mark would create a personal 

responsibility requirement for health care coverage, with exceptions provided for religious 

conscience (as defined in Medicare) and undocumented individuals.  Those who fail to meet the 

requirement are subject to a penalty.  Appropriate exemptions are made from the penalty. 

 

The Chairmanôs Mark does not require employers to offer health insurance.  However, effective 

July 1, 2013, all employers with more than 50 employees who do not offer coverage would be 

required to reimburse the government for each full-time employee (defined as those working 30 

or more hours a week) receiving a health care affordability tax credit in the exchange equal to the 

average national exchange credit and subsidy up to a cap of $400 per total number of employees 

(whether they are receiving a tax credit and subsidy or not).  A Medicaid-eligible individual can 

always choose to leave the employerôs coverage and enroll in Medicaid.  In this circumstance, 

the employer is not required to pay a fee.   

 

In addition to provisions that expand health care coverage, the Chairmanôs Mark would make 

critical investments in policies to promote healthy living and help prevent costly chronic 

conditions like diabetes, cancer, heart disease and obesity.  Preventive screenings enable doctors 

to detect diseases earlier, when treatment is most effective, thereby averting more serious, costly 

health problems later.    
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The Mark would provide Medicare beneficiaries with a free visit to their primary care provider 

every year to create and update a personalized prevention plan designed to address health risks 

and chronic health problems and to develop a schedule for regular recommended preventive 

screenings.  It would eliminate out-of-pocket costs for recommended preventive services for 

Medicare beneficiaries and provide incentives for states to cover recommended services and 

immunizations in Medicaid.  And finally, the Mark establishes an initiative to reward Medicare 

and Medicaid participants for healthier choices. Funding will be available to provide participants 

with incentives for completing evidence-based, healthy lifestyle programs and improving their 

health status.  Programs will focus on lowering certain risk factors linked to chronic disease such 

as blood pressure, cholesterol and obesity. 

 

The legislation makes significant steps to reform the health care delivery system.  Medicare 

currently reimburses health care providers on the basis of the volume of care they provide ï 

regardless of whether the treatment contributes to helping a patient recover.  The Chairmanôs 

Mark includes various proposals to move the Medicare fee-for-service system towards paying for 

quality and value. These proposals include hospital value-based purchasing ï and value-based 

purchasing for other Medicare providers including physicians, home health agencies, nursing 

homes, long-term care hospitals, inpatient rehabilitation facilities, PPS-exempt cancer hospitals 

and hospice providers.  

 

To encourage greater collaboration among health care providers, the Chairmanôs Mark would 

allow high-quality providers that coordinate care across a range of health care settings to share in 

the savings they achieve for the Medicare program.  It would create an Innovation Center at the 

Centers for Medicare & Medicaid Services (CMS) that would have authority to test new patient-

centered payment models designed to encourage evidence-based, coordinated care for Medicare, 

Medicaid, and CHIP.  Payment reforms that are shown to improve quality and reduce costs could 

be expanded throughout the Medicare program.  It would also implement a national pilot 

program on payment bundling and start to pay hospitals less for avoidable hospital readmissions. 

 

Efforts to reduce costs and improve quality in the health care delivery system will require an 

investment in the health care infrastructure necessary to support coordinated quality care and 

create a more effective, efficient delivery system.  The legislation would provide additional 

resources to strengthen the quality measure development processes for purposes of improving 

quality, informing patients and purchasers, and updating payments under federal health 

programs.  The Mark would also invest in research on what treatments work best for which 

patients and ensure that information is available and accessible to patients and doctors, such as 

through the establishment of an independent institute to research the effectiveness of different 

health care treatments and strategies.  These provisions are carefully crafted so that patients 

would never be denied treatment based on age, disability status or other related factors as a result 

of the research findings. 

 

To promote primary care and maintain adequate access to health care providers, the Chairmanôs 

Mark would provide primary care practitioners and targeted general surgeons with a Medicare 

payment bonus of ten percent for five years. It would strengthen the health care workforce by 

increasing graduate medical education (GME) training positions through a slot re-distribution 

program for currently unused training slots, with priority given to increasing training in primary 
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care and general surgery. The provision would also encourage additional training in outpatient 

settings, including teaching health centers, and ensure communities retain vital training slots if a 

hospital closes.  

 

The Mark also improves the accuracy of Medicare payments to providers by reducing 

overpayments to providers.  It would cancel a scheduled 21.5 percent reduction to physician 

payments in 2010 and replace the impending cut with a positive update.  The legislation would 

improve the value of Medicare Advantage by reforming payments so that the program 

appropriately pays insurers for their costs and promotes plans that offer high quality, efficient 

health care for seniors.  To preserve beneficiary access to certain services they now receive, the 

legislation would grandfather MA plans in areas where plans currently bid at or below 75 percent 

of traditional fee-for-service Medicare to deliver benefits, so plans will continue to offer the 

plans they currently offer and pay what they currently pay to deliver benefits for existing 

beneficiaries.   

 

For rural providers, the Mark includes important provisions to ensure rural health care facilities 

and providers have the resources they need to continue delivering quality care in their 

communities.  Specifically, the Mark would extend and improve many rural access protections. 

 

Sharply rising costs throughout the health system threaten Medicareôs sustainability in the long 

term.  If costs are not constrained, the Medicare program will be insolvent by 2017.  To ensure 

the fiscal solvency and sustainability of the Medicare program, the Chairmanôs Mark would 

create a new independent Medicare Commission tasked with presenting Congress with 

comprehensive proposals to reduce excess cost growth and improve quality of care for Medicare 

beneficiaries.  In years when Medicare costs are projected to be unsustainable, the Commissionôs 

proposals will take effect unless Congress passes an alternative measure that achieves the same 

level of savings.  Congress would be allowed to consider an alternative provision on a fast-track 

basis.  The Commission would be prohibited from making proposals that ration care, raise taxes 

or Part B premiums, or change Medicare benefit, eligibility, or cost-sharing standards.  The Mark 

would also reduce annual market basket updates for hospitals, home health providers, nursing 

homes, hospice providers, long-term care hospitals and inpatient rehabilitation facilities, 

including adjustments to reflect expected gains in productivity.  Payment updates for Part B 

providers would be reduced by an estimate of increased productivity, and income-related 

premiums would be adopted in Part D.  

 

To improve the transparency of insurance products so that individuals know what they are 

purchasing, the services which are covered and the associated out-of-pocket costs, the Mark 

would create standards so that individuals receive an outline of coverage presented in a uniform 

format.  The Mark would also require insurance companies to publish the share of their premium 

revenue that is used for administrative expenses and would impose new requirements on insurers 

to meet standards for the electronic exchange of payment and other health care information with 

hospitals, doctors and other providers.   

 

Reducing fraud, waste, and abuse in Medicare, Medicaid and CHIP will reduce costs and 

improve quality throughout the system.  The Medicare improper payment rate for 2008 was 3.6 

percent of payments, or $10.4 billion and the National Health Care Anti-Fraud Association 
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estimates that fraud amounts to at least three percent of total health care spending, or more than 

$60 billion per year.  The Chairmanôs Mark includes several significant provisions to combat 

fraud, waste and abuse in our health care system.   

 

The Americaôs Healthy Future Act is fully offset and would reduce the deficit and reduce 

Federal health spending over the long run.  In addition to the Medicare Commission, the other 

policy that contributes to this goal is the high cost insurance excise tax.  Beginning in 2013, this 

provision would levy a non-deductible excise tax on insurance companies and plan 

administrators for any health insurance plan that is above the threshold of $8,000 for singles and 

$21,000 for family plans.  The threshold would be higher for workers with high risk jobs or for 

retirees aged 55 and up.  The tax would apply to self-insured plans and plans sold in the group 

market, but not to plans sold in the individual market.  A transition rule would increase the 

threshold for the 17 highest cost states for the first three years.   

 

Other revenue measures include a limit on the amount of contributions to health Flexible 

Spending Accounts (FSAs) beginning in 2011, a provision to conform the definition of qualified 

medical expenses for Health Savings Accounts (HSAs), health FSAs, and HRAs to the definition 

used for the itemized deduction, an increased penalty for use of HSA funds for non-qualified 

medical expenses, and an increase in the threshold for claiming the itemized deduction for 

medical expenses. 

 

The legislation also includes an annual flat fee of $2.3 billion on the pharmaceutical 

manufacturing sector, an annual flat fee of $4 billion on the medical device manufacturing 

sector, and an annual flat fee of $6.7 billion on the health insurance sector.  Each of these non-

deductible fees would be allocated across the respective industry according to market share.  The 

device fee would not apply to companies with sales of medical devices in the U.S. of $5 million 

or less and would not apply to sales of Class I products or Class II products that retail for less 

than $100 under the FDA product classification system.   

 

Taken together, this legislation achieves the goals of expanding health care coverage to the 

uninsured, reducing health care costs and improving the quality of care by transforming the 

health care delivery system.  This comprehensive legislation represents a significant milestone in 

our nationôs pursuit of quality, affordable health care for all Americans. 

 

LEGISLATIVE HISTORY AND COMMITTEE ACTION  

 

The Finance Committee has spent two years working on health reform, learning about the 

problem and identifying solutions.  In the past two years, the committee held 20 hearings on 

health care reform. Last June the committee hosted a day-long health care summit at the Library 

of Congress featuring Federal Reserve Chairman Ben Bernanke and Dr. J. Craig Venter, 

genomic research pioneer, as keynote speakers.  

 

Leading up to the markup, the committee held three roundtable discussions reflecting the three 

major areas of reform ï access, cost and quality.  In connection with each roundtable ï the 

committee hosted experts from around the country with many different perspectives.  Finance 

Committee members asked many questions of these experts and delved into the issues.  Along 
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with each roundtable, the committee put out a detailed policy options paper and held three 

closed-door walk-through sessions to discuss those options. 

 

In sum, the hearings, summit, roundtables and walk-through sessions demonstrated an open and 

exhaustive consideration of this health care proposal.  

 

In moving forward with the markup, the Finance Committee distributed the Chairmanôs Mark 

and posted it on the committee website on September 16, a full week prior to the start of the 

markups.  Members submitted 564 amendments to the Chairmanôs Mark, all of which were 

posted on the website ï a measure in the name of transparency that has never been taken by the 

committee before. 

 

The markup of Americaôs Healthy Future Act lasted for eight days.  These days were long days, 

often running past 10:00 PM.  On the last day of considering amendments, the committee 

worked past 2:00 AM.  All in all, it  has been more than 22 years since the Finance Committee 

met for eight days on a single bill.  

 

During those eight days, the committee considered 135 amendments and conducted 79 roll call 

votes, adopting 41 amendments.  A final amendment was adopted prior to the vote on October 

13, 2009 to report the bill.  And the final vote to report the bill was 14-9. 

 

The legislation resulting from the committeeôs effort is a balanced, sensible plan that takes the 

best ideas from both sides of the aisle. It achieves President Obama's vision to improve 

America's health care system, and it is a plan designed to get the 60 votes it needs to pass.  The 

Congressional Budget Office confirms that the legislation will reduce the deficit by $81 billion in 

the first 10 years, and that the legislation will reduce the deficit further in the next 10 years.  

Coverage is expanded to 29 million Americans, increasing the rate of insurance to 94 percent at a 

cost of $829 billion. 
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I I. EXPLANATION OF THE B ILL    

 

Title I ðHealth Care Coverage 
 

Subtitle A ï Insurance Market Reforms 
 

Sec. 1001. Insurance Market Reforms in the Individual and Small Group Markets. 

 

The Committee Bill would amend the Social Security Act (42 U.S.C. 301 et seq.) by adding a 

new Title XXII at the end: 

 

ñTITLE XXIIðHEALTH INSURANCE COVERAGEò 

 

Sec. 2200. Ensuring Essential and Affordable Health Benefits Coverage for All Americans.   
 

Present Law 

 

No provision. 

 

Committee Bill 

 

The purpose of Title I would be to ensure that all Americans have access to affordable and 

essential health benefits coverage (1) by requiring that all new health benefits plans offered to 

individuals and employers in the individual and small group market are qualified health benefit 

plans (QHBPs) that meet the insurance rating reforms and essential health benefits coverage 

requirements under this bill, (2) by establishing State exchanges to provide greater access to and 

information about QHBPs, (3) by making health benefits coverage more affordable with 

premium credits and cost-sharing subsidies, and (4) by establishing the CO-OP program to 

encourage the establishment of nonprofit health care cooperatives. 

 

PART A ï INSURANCE REFORMS 

 

ñSubpart 1 ï Requirements in the Individual and Small Group Marketsò 

 

Sec. 2201. General Requirements and Definitions. 

 

Present Law 

 

Certain commonly used terms in health insurance are defined in statute.  For example, ñgroup 

health planò is defined in Sec 5000(b) of the Internal Revenue Code, as a ñplan (including a self-

insured plan) of, or contributed to by, an employer (including a self-employed person) or 

employee organization to provide health care (directly or otherwise) to the employees, former 

employees, the employer, others associated or formerly associated with the employer in a 

business relationship, or their familiesò. 
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Committee Bill 

 

The provisions would codify some new definitions in health insurance. Each state would require 

that each health benefits plan (other than grandfathered plans) offered in the individual or small 

group market within the State would be a ñqualified health benefits planò (QHBP).  A QHBP 

would be defined as a plan that has a certification issued or recognized by the State that it meets 

the requirements relating to insurance market reforms and meets health insurance affordability 

requirements. Additionally, the offeror of the plan would be licensed by the State and comply 

with other requirements established by the Secretary or the State. 

 

The term ñhealth benefits planò would include health insurance coverage and group health plans.  

Except as specified in the bill, a health benefits plan would not include a plan that is not subject 

to certain state law requirements (self-funded plans and multiple employer welfare arrangements 

ï MEWAs).  

 

The term ñhealth benefits offerorò would mean the issuer offering coverage and for a group 

health plan, the plan sponsor or employer.   

 

The term ñgroup marketò refers to a group health plan maintained by an employer.  ñIndividual 

marketò refers to the market other than in connection with a group health plan. 

 

Present Law 

 

Pertaining to Sec. 2202-2206: 
 

The private health insurance market consists of three segments: large group market, small group 

market, and the individual (nongroup) market.  A variety of Federal and state laws and 

regulations apply to these markets; sometimes the requirements are distinct for each market 

segment and other times they overlap.  Regulation of the private health insurance market is 

primarily done at the state level.  State regulatory authority is broad in scope and includes 

requirements related to the issuance and renewal of coverage, benefits, rating, consumer 

protections, and other issues. Federal regulation of the private market is more narrow in scope 

and applicable mostly to employer-sponsored health insurance (i.e., through the Employee 

Retirement Income Security Act of 1974 (ERISA)). 

 

The Federal Health Insurance Portability and Accountability Act of 1996 (HIPAA, P.L. 104-

191), which amended ERISA, established Federal rules regarding coverage for pre-existing 

health conditions, guaranteed issue and availability, and guaranteed renewability in the 

individual and small group markets for certain persons eligible for HIPAA protections.  HIPAA 

limits the duration that coverage for pre-existing health conditions may be excluded for ñHIPAA 

eligibleò individuals with group coverage.  Group plans may impose pre-existing condition 

exclusions for no longer than 12 months (18 months in the case of a late enrollee), and must 

decrease that exclusion period by the number of months an enrollee had prior ñcreditable 

coverage.ò   HIPAA also prohibits individual issuers from excluding coverage for pre-existing 

health conditions for HIPAA eligibles.  All States require health issuers to reduce the period of 

time when coverage for pre-existing health conditions may be excluded, in compliance with 
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HIPAA.  As of January 2009 in the small group market, 21 states had pre-existing condition 

exclusion rules that provided consumer protection above the Federal standard. And as of 

December 2008 in the individual market, 42 states reduce the period of time when coverage for 

pre-existing health conditions may be excluded for non-HIPAA eligible enrollees. 

 

HIPAA requires that coverage sold to firms with 2-50 employees must be sold on a guaranteed 

issue basis.  That is, the issuer must accept every small employer that applies for coverage.  

Guaranteed issue does not affect (and is not affected by) rating or benefits.  HIPAA also 

guarantees renewal of both small and large group coverage at the option of the plan sponsor 

(e.g., employer), with some exceptions.  HIPAA guarantees that each issuer in the individual 

market make at least two policies available to all ñHIPAA eligibleò individuals, and renewal of 

individual coverage is at the option of such individuals, with some exceptions.  In addition, a 

number of states have enacted guaranteed issue rules.  All states require issuers to offer policies 

to firms with 2-50 workers on a guaranteed issue basis.  As of January 2009, 13 states also 

require small group issuers to offer policies on a guaranteed issue basis to self-employed ñgroups 

of one.ò  As of January 2009 in the individual market, 14 states require issuers to offer some or 

all of their individual insurance products on a guaranteed issue basis. 

   

There are no Federal rating rules applicable to the private health insurance market.  Most States 

currently impose rating rules on insurance carriers in the small group market, the  individual 

market, or both.  Existing state rating rules restrict an insurerôs ability to price insurance policies 

according to the risk of the person or group seeking coverage, and vary from state to state.  Such 

restrictions may specify the case characteristics (or risk factors) that may or may not be 

considered when setting a premium, such as gender.  The spectrum of existing state rating 

limitations ranges from pure community rating, to adjusted (or modified) community rating, to 

rate bands, to no restrictions.  Pure community rating means that premiums cannot vary based on 

any characteristic, including health.  Adjusted community rating means that premiums cannot 

vary based on health, but may vary based on other key risk factors, such as age.   

 

Rate bands allow premium variation based on health, but such variation is limited according to a 

range specified by the state.  Rate bands are typically expressed as a percentage above and below 

the index (i.e., the rate that would be charged to a standard population if the plan is prohibited 

from rating based on health factors ).  For example, if a state establishes a rate band of +/- 25 

percent, then insurance carriers can vary premiums, based on health factors, up to 25 percent 

above and 25 percent below the index.  Both adjusted community rating and rate bands allow 

premium variation based on any other permitted case characteristic, such as gender.  For each 

characteristic, the state typically specifies the amount of allowable variation, as a ratio.  For 

example, a 5:1 ratio for age would allow insurers to charge an individual no more than five times 

the premium charged to any other individual, based on age differences. As of January 2009, two 

states have pure community rating rules, ten have adjusted community rating rules, and 35 have 

rate bands in the small group market.  As of January 2009 in the individual market, one state has 

pure community rating, seven have adjusted community rating rules, and eleven have rating 

bands.  The remaining states have no limitations on rating set in law in the individual market.     

 

Committee Bill 
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Sec. 2202.  Prohibition on Preexisting Condition Exclusions. 
 

QHBPs would be prohibited from excluding coverage for preexisting conditions, or otherwise 

imposing limits or conditions on coverage based on any health status-related factors.  Such 

factors would include health status, medical condition (including both physical and mental 

illnesses), claims experience, receipt of health care, medical history, genetic information, 

evidence of insurability (including conditions arising out of acts of domestic violence), and 

disability. 

 

Sec. 2203. Guaranteed Issue and Renewal for Insured Plans. 
 

QHBPs would be required to offer coverage in the individual and small group markets on a 

guaranteed issue and guaranteed renewal basis.  If a plan has a capacity limit, as determined 

under regulations promulgated by the Secretary, the plan would be allowed to limit enrollment to 

that limit as long as the plan selects enrollees on the basis of order in which individuals applied 

for enrollment.  With respect to the guaranteed renewal provision, this provision would require 

(1) any rescissions of coverage to be treated in the same manner as non-renewals of coverage, 

and (2) the premium at the time of renewal be determined using the same categories of rate 

adjustment factors used at the time the policy was first issued.   

 

Sec. 2204. Premium Rating Rules. 

 

Health benefit plans offered in a rating area would be allowed to vary premiums only according 

to specified ratios for the following risk factors:  

¶ Family enrollment: 

o Individual, 1:1 

o Adult with child, 1.8:1 

o Two adults, 2:1 

o Family, 3:1 

¶ Age, 4:1 

¶ Tobacco Use, 1.5:1 

The Secretary would establish age bands to implement the provision relating to premium 

variation based on age.  Health benefit plans would be prohibited from rating based on health 

status related factors, gender, class of business, claims experience, or any other factor not 

specified above. 

 

Sec. 2205. Use of Uniform Outline of Coverage Documents. 

 

Health benefits plans would be required to provide an outline of the planôs coverage that meets 

the standards of uniformity adopted by the Secretary under Sec. 1002 to (1) an applicant at the 

time of application, (2) an enrollee at the time of enrollment, and (3) a policyholder at the time 

the policy is issued.  

 

ñSubpart 2ðReforms Relating to Allocation of Risksò 
 

Present Law 
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Pertaining to Sec. 2211-2215: 

 

There are no Federally-established rating areas in the private health insurance market.  However, 

some states have enacted rating rules in the individual and small group markets that include 

geography as a characteristic on which premiums may vary.  In these cases, the state has 

established rating areas.  Typically, states use counties or zip codes to define those areas. 

 

Pooling refers to the industry practice of pooling the insurance risk of individuals or groups in 

order to determine premiums.  In the individual market premiums are typically based on the risk 

of the applicant, such as an individual or family.  In the small group market, premiums are 

typically based on the collective risk of the small group.  Some states have imposed requirements 

on health insurance issuers that limit the issuersô ability to base premiums on the risk of 

individuals or small groups applying for coverageðsee Present Law description under Sec. 

2202.  

 

Medicare Advantage (MA) is an alternative way for Medicare beneficiaries to receive covered 

benefits. Under MA, private health plans are paid a per-person amount to provide all Medicare-

covered benefits (except hospice) to beneficiaries who enroll in their plan.  Payments to MA 

plans are risk adjusted to control for variations in the cost of providing health care among 

Medicare beneficiaries. For example, if sicker and older patients all sign up for one plan, risk 

adjustment is designed to compensate the plan for their above average health expenses. Medicare 

Advantage payments are currently risk adjusted for the health history of the enrollee, as well as 

for demographic variables such as age, gender, working status, Medicaid coverage, 

institutionalized status, and whether the beneficiary originally qualified for Medicare on the basis 

of disability.   

 

The Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (MMA, P.L. 

108-173) established an outpatient voluntary prescription drug benefit under a new Medicare 

Part D, effective January 1, 2006.  MMA established risk corridors to limit plans' overall risks or 

profits under the new program. Under risk corridors, Medicare limits a plan's potential losses, or 

gains, by financing some of the higher than expected costs, or recouping excessive profits.  Risk 

corridors are defined as specified percentages above and below a target amount and are set 

separately for each plan. The target amount is based on the total risk-adjusted subsidy payments 

paid to the plan plus beneficiary premiums, reduced by the administrative expenses assumed in 

the bid. The target amount is then compared to the plan's actual allowable costs.  If actual costs 

exceed the target amount, Medicare reimburses plans for a portion of their losses, and if costs are 

lower than the target, the sponsor may owe money to the Center for Medicare and Medicaid 

Services (CMS). 

 

Committee Bill 

 

Sec. 2211. Rating Areas; Pooling of Risks; Phase In of Rating Rules in Small Group Markets. 
 

Each state would be required to establish one or more rating areas within the state for purposes 

of applying the requirements of Title I. The Secretary would review the rating areas to ensure the 
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adequacy of such areas in carrying out the Title I requirements.  The Secretary would be allowed 

to establish rating areas for those states whose rating areas are determined to be inadequate. 

 

Individual health insurance issuers offering an insured QHBP in an area covered by an exchange 

would be required to consider all enrollees in the plan as members of a single risk pool, including 

individuals who do not purchase such a plan through an exchange.  Likewise, small group issuers 

offering a QHBP in an area covered by an exchange would be required to consider all enrollees 

in the plan as members of a single risk pool, including individuals who do not purchase such a 

plan through an exchange.  States would have the option to merge the individual and small group 

markets for purposes of applying the pooling requirements.  Upon approval by the Secretary, 

states would be allowed to phase in the application of the insurance reforms under Subpart 1 to 

the small group market over a consecutive period of plan years (not greater than 5). 

 

Sec. 2212. Risk Adjustment. 
 

Each state would be required to adopt a risk-adjustment model, established by the Secretary, to 

apply risk adjustment to QHBPs (whether or not purchased through an exchange) and 

grandfathered plans in the individual and small group markets.  The Secretary would establish 

one or more risk adjustment models that take into account differences in the risk characteristics 

of individuals and employer enrolled under different plans to minimize the impact of adverse 

selection of enrollees in those plans.  States have the option to establish their own risk 

adjustment model if the state establishes a model, to the satisfaction of the Secretary, that (1) 

would produce substantially similar results to the model(s) established by the Secretary and (2) 

would not increase Federal costs.   

 

The Secretary would be required to pre-qualify entities capable of conducting risk-adjustment 

and the states would have the option to pick among those entities.  The entities pre-qualified by 

the Secretary cannot be a plan offeror, or an entity owned or operated by a plan offeror.   

 

Sec. 2213. Establishment of Transitional Reinsurance Program for Individual Markets in 

Each State. 
 

No later than July 1, 2013, each state would be required to establish a reinsurance program based 

on model regulation developed by the National Association of Insurance Commissioners 

(NAIC).  Offerors of health benefit plans that are offered in the individual market would be 

required to contribute to a temporary reinsurance program for individual policies that is 

administered by a non-profit reinsurance entity.  Such contributions would begin July 1, 2013 

and continue for a 36-month period.    

 

In development of the model regulation, the NAIC would be required to include these 

components: the method by which individuals would be identified as high risk for purposes of 

the reinsurance program, the formula for determining the amounts to be paid to offerors of plans 

that insure high risk individuals, the method for determining the amount each plan offeror would 

be required to contribute under the reinsurance program.  The aggregate contribution amounts for 

all states, without regard to administrative expenses, would be equal to the following amounts for 

each 12-month plan year beginning on July 1 of the following years: $10 billion in 2013, $6 
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billion in 2014, and $4 billion in 2015.  Plan offeror contributions to the reinsurance program 

established under this section are in addition to contribution amounts required under Sec. 2216.  

The contribution amounts allocated and used in any of the three years may vary based on the 

reinsurance needs of a particular year or to reflect experience in the prior year.  In the event that 

all funds are not expended in the three year period, the reinsurer may continue to make payments 

under a state reinsurance program in the individual market for a 24-month period beginning on 

July 1, 2016, but no new contributions would be collected beyond June 20, 2016.   

 

The non-profit reinsurance entity would coordinate the funding and operation of the reinsurance 

program.  A state may have more than one reinsurer to carry out the reinsurance program in the 

state, and two or more states may enter into agreements to allow a reinsurer to operate the 

reinsurance program in those states.  Reinsurance entities under this section are tax exempt for 

Federal tax purposes.  The state would be required to eliminate or modify a state high risk pool 

to the extent necessary to carry out the reinsurance program established under this section.     

 

Sec. 2214. Establishment of Risk Corridors for Plans in Individual and Small Group Markets. 
 

The Secretary would establish and administer risk corridors for plan years during a 36-month 

period beginning on July 1, 2013, under which QHBPs in the individual and small group markets 

would be allowed to participate in a payment adjustment system modeled after the program 

applied to regional Participating Provider Organizations in Medicare, Part D.   

 

For the purpose of this provision, ñallowable costsò means the total amount of costs that the plan 

incurred in providing benefits covered by the plan reduced by the portion of such costs 

attributable to administrative expenses.  The term ótarget amountô means an amount equal to the 

total annual premium amounts (including any premium subsidies) collected, reduced by the 

amount of administrative expenses.  If the allowable costs for the plan for the year are greater 

than 103 percent, but not greater than 108 percent, of the target amount for the plan and year, the 

Secretary would make a payment to the plan equal to 50 percent of the difference between the 

allowable costs and 103 percent of the target amount.  If the allowable costs for the plan for the 

year are greater than 108 percent of the target amount for the plan and year, the Secretary would 

make a payment to the plan equal to the sum of 2.5 percent of the target amount and 80 percent 

of the difference between the allowable costs and 108 percent of the target amount.  If the 

allowable costs for the plan for the year are less than 97 percent, but greater than or equal to 92 

percent, of the target amount for the plan and year, the Secretary would receive a payment from 

the plan equal to 50 percent of the difference between 97 percent of the target amount and the 

allowable costs. If the allowable costs for the plan for the year are less than 92 percent of the 

target amount for the plan and year, the Secretary would receive a payment from the plan equal 

to the sum of 2.5 percent of the target amount; and 80 percent of the difference between 92 

percent of such target amount and such allowable costs. If the allowable costs for the plan for the 

year are at least 97 percent, but do not exceed 103 percent, of the target amount for the plan and 

year, there would be no payment adjustment for the plan and year.  

 

Sec. 2215. Temporary High Risk Pools for Individuals with Preexisting Conditions. 
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No later than one year after enactment, the Secretary would establish one or more temporary 

high risk pools to provide all eligible individuals access to coverage that does not impose any 

coverage exclusions for preexisting health conditions.  The Secretary could carry out this section 

directly or through agreements or contracts with states or others as appropriate. 

 

The high risk pool(s) established under this section would provide coverage for the essential 

benefits package specified under Sec. 2242, and would provide the bronze level of coverage 

specified under Sec. 2243.  The premiums charged under the high risk pool would be equal to the 

standard premium rate for a plan providing coverage for the essential benefits package and the 

bronze level of coverage.  The Secretary could vary premiums in the same manner that a QHBP 

may vary premiums under Sec. 2204.  

 

There would be appropriated out of the Treasury $5 billion to finance the claims and 

administrative expenses of the high risk pool(s) in excess of the premiums collected from 

enrollees.  If in any fiscal year there is a shortage of aggregate amounts for payments of pool 

expenses, the Secretary would make adjustments to eliminate the shortage.     

 

Coverage under a high risk pool would end as of the end of June 30, 2013, with exceptions.  The 

Secretary could extend high risk pool coverage if the Secretary determines that such extension is 

necessary to avoid a lapse in coverage resulting from the transition of enrollees from the high 

risk pool into QHBPs offered through an exchange.  Eligible individuals for high risk pool 

participation include individuals who: (1) have been denied coverage due to a preexisting health 

condition, (2) have been uninsured for a continuous period of at least six months, (3) are not 

eligible for essential health benefits coverage (as defined in Sec. 5000(A)(d)), and are citizens or 

nationals of the U.S., legal permanent residents, or lawfully present aliens.       

 

Sec. 2216. Reinsurance for Retirees Covered by Employer-Based Plans. 
 

Present Law 

 

No provision. 

 

Committee Bill 

 

No later than 90 days after enactment, the Secretary would establish a temporary reinsurance 

program to provide reimbursement to assist participating employment-based plans with the cost 

of providing health benefits to eligible retirees who are 55 and older (and not eligible for 

Medicare) and their dependents, including eligible and surviving spouses. Health benefits would 

be required to include medical, surgical, hospital, prescription drug, and other benefits 

determined by the Secretary. An employment-based plan would submit an application to the 

Secretary, as required.  A participating employment-based program would submit claims for 

reimbursement to the Secretary, documenting the actual cost of items and services for each 

claim.  Each claim would be based on the actual amount expended by the participant.  The 

participating employment-based plan would take into account any negotiated price concessions, 

such as discounts, subsides, and rebates. The cost of deductibles and cost-sharing would be 

included in the cost of the claim, along with the amounts paid by the plan.  For any valid claim, 



29 

the Secretary would reimburse the plan for 80 percent of the portion of costs above $15,000 and 

below $90,000.  This amount would be adjusted annually based on the percent increase in the 

medical care component of the Consumer Price Index, rounded to the nearest multiple of $1,000.  

Amounts paid to a participating employment-based plan would be used to lower cost directly to 

participants and beneficiaries in the form of premiums, co-payments, deductible, co-insurance, or 

other out-of-pocket costs, but would not be used to reduce the costs of an employer maintaining 

the employment-based plan.  The Secretary would establish an appeals process for denied 

claims, procedures to protect against fraud, waste, and abuse, and would conduct annual audits of 

claims date.   

 

The Secretary of the Treasury would establish a separate account within the Treasury of the 

United States for deposit of $5 billion to the Secretary of HHS which is collected through the 

reinsurance program established in Sec. 2213 of this bill.  Amounts in the account would be 

appropriated for use by the Secretary to carry out reinsurance for retirees. The Secretary would 

have the authority to stop taking applications or take other steps to reduce expenditures to ensure 

that expenditures did not exceed available funds. 

 

ñSubpart 3 ï Preservation of Right to Maintain Existing Coverageò 

 

Sec. 2221. Grandfathered Health Benefit Plans. 

 

Present Law 

 

No provision. 

 

Committee Bill 

 

Plans could continue to offer coverage in a grandfathered policy in both the individual and group 

market. Enrollment would be limited to those who were currently enrolled, their dependents, or 

in the case of an employer, to new employees and their dependents.  Beginning July 1, 2013, 

Federal rating rules would be phased in for grandfathered policies in the small group market, 

over a period of up to five years, as determined by the state with the approval from the Secretary.  

 

Health insurance coverage in the individual market (in effect before enactment) that is actuarially 

equivalent to a catastrophic plan for young individuals (as defined in Sec. 2243(c) of the bill), 

would be treated as grandfathered plans.    

 

ñSubpart 4 ï Continued Role of Statesò 

 

Present Law 

 

Pertaining to Sec. 2225-2227: Regulation of the private health insurance market is primarily 

done at the state level.  State regulatory authority is broad in scope and includes requirements 

related to licensing, solvency, the issuance and renewal of coverage, benefits, rating, consumer 

protections, and other issues.  Such rules vary from state to state.  An insurance carrier must be 
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licensed in each state in which it operates, and comply with the applicable laws and regulations 

of each state. 

 

Committee Bill 

 

Sec. 2225. Continued State Enforcement of Insurance Regulations.  
 

No later than 12 months after enactment, the NAIC would develop a Model Regulation to 

implement the requirements for plans offered in the individual and small group markets within a 

state.  The Secretary would promulgate regulations to implement the Model Regulation 

developed by the NAIC.  If the NAIC does not establish the Model Regulation within the 12 

months after enactment, the Secretary would establish Federal standards implementing the 

applicable requirements. States would have until July 1, 2013 to adopt and have in effect the 

Model Regulation or Federal standards established by the Secretary, or a state law or regulation 

that implements the applicable requirements.  

 

If a state fails to adopt or substantially enforce the Model Regulation, Federal standards, or state 

laws or regulations, the Secretary would be required to enforce those provisions related to the 

issuance, sale, renewal, and offering of health benefits plans until the state adopts and enforces 

such provisions. The Secretary would have enforcement authority under Sec. 2722(b) of the 

Public Health Services Act to impose civil money penalties on plans that fail to meet such 

provisions. The Model Regulation, Federal standards, or state laws and regulations implemented 

by a state must include a requirement that adopted standards (including existing standards under 

state law that offer more protection to consumers than standards set forth in this title) are applied 

uniformly to all offerors of health benefits plans in the individual or small group market. 

 

By no later than July 1, 2013, a state would be required to establish and have in operation one or 

more exchanges, including Small Business Health Options Program (SHOP) exchanges, that 

meet the requirements regarding the offer of QHBPs. If states do not establish these exchanges 

within 2 years of enactment (or if the Secretary determines the exchanges will not be operational 

by July 1, 2013), the Secretary would be required to contract with a nongovernmental entity to 

establish the exchanges within the state. States would be required to establish interim exchanges 

for use by state residents as soon as practicable in the period from January 1, 2010 to June 30, 

2013. If these interim exchanges are not operational within a reasonable period after enactment, 

the Secretary would be required to contract with a nongovernmental entity to establish state 

exchanges during this interim period. 

 

This title would not replace state laws that establish, implement, or continue any standards or 

requirements relating to health benefits plans that offer more protection to consumers than the 

protection offered by standards or requirements included in this title. These standards or 

requirements would refer to consumer protections (e.g. claims grievance procedures, external 

review of claims determinations, oversight of insurance agent practices, and others); premium 

rating reviews; solvency and reserve requirements related to health insurance issuersô licensures; 

and the assessment of sate-based premium taxes on health insurance issuers. The provisions in 

this title would not affect ERISA provisions with respect to group health plans.  
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States could institute programs to provide that offerors of qualified health benefit plans, small 

employers, and exchanges offering plans in the stateôs individual and small group market could 

automatically enroll individuals and employees in (or continue enrollment of individuals in) 

QHBPs. Automatic enrollment programs would be required to allow individuals or employees to 

opt out of any coverage in which they were automatically enrolled. 

 

Each state would require offerors of QHBPs through an exchange to provide for a claims review 

process, to notify enrollees in clear language and in the enrolleesô primary language of available 

internal and external appeals processes, and to allow enrollees to review their files, present 

evidence, and maintain their insurance coverage during the appeals process. States would be 

required to provide for an external review process that includes consumer protections set forth in 

the NAICôs Uniform External Review Model Act, and ensure that enrollees can seek judicial 

review through Federal or state procedures. 

 

Sec. 2226. Waiver of Health Insurance Reform Requirements. 

 

Present Law 

 

No provision. 

 

Committee Bill 

 

A state could apply for a waiver of any and all requirements of Title I and the IRC for plan years 

beginning on or after July 1, 2015.   The waiver application would have to (1) be filed at a time 

and manner specified by the Secretary, and (2) provide required information, including a 

comprehensive description of the State legislation or program for implementing a plan meeting 

the waiver requirements, and a 10-year budget plan that is budget neutral for the Federal 

Government.   

 

In order for the Secretary to grant a request for a waiver, the Secretary would have to determine 

that (1) the state plan would provide coverage at least as comprehensive as that required under a 

QHBP offered through exchanges, (2) the State plan received input from its citizens, and (3) the 

State plan would not increase the Federal deficit and would lower the growth in health spending, 

improving delivery system performance, providing affordable choices of all citizens, expanding 

protection against excessive out-of-pocket spending, and providing coverage to the same number 

of uninsured as this title. 

 

The Secretary would determine the scope of the waiver, including which Federal laws and 

requirements would not apply to the state.  This determination would be made within 180 days of 

receiving a waiver application from the state.  The Secretary would notify the state if the waiver 

is granted, or would notify the state and the appropriate committees of Congress the reasons that 

the waiver was not granted. 

 

Sec. 2227. Provisions Relating to Offering of Plans in More Than One State. 

 

Present Law 
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No provision. 

 

Committee Bill 

 

ñHealth care choice compactsò would allow for the offer of one or more QHBPs in the individual 

market across state lines. By July 1, 2013, the National Association of Insurance Commissioners 

(NAIC) would develop model rules for these compacts. The compacts would exist between two 

or more states, but the QHBP would only be subject to the laws and regulations of the state in 

which the plan was written or issued.  However, the offeror of the QHBP would be subject to 

laws and regulations concerning provisions on market conduct, unfair trade practices, network 

adequacy, and consumer protections in all states that offered the plan. The offeror of the compact 

would also be licensed in each state in which it offered the plan, and would notify purchasers that 

the policy might not be subject to all the laws and regulations of the purchaserôs state.  States 

must enact a law authorizing the compacts.  These compacts would not begin before January 1, 

2015. 

 

An offeror of a QHBP in the individual or small group market could sell the plan in more than 

one state, including all states, and not be subject to any state laws mandating benefit coverage.  

However, a state may pass a law opting out of this type of policy.  For all participating states, the 

offeror would be required to (1) have a uniform benefits package for each state; (2) be licensed 

in each state and meet State standards and requirements as detailed in Sec. 2225 (relating to 

consumer protections, premium rating reviews, and solvency and reserve requirement, and state-

based premium taxes); (3) meet all the requirements with respect to QHBPs, including offering a 

silver and gold level plan in each state; and (4) determine each stateôs premiums on the basis of 

the rating rules in that state for the rating areas in which the plan is offered.  The NAIC would 

develop model rules for offering QHBPs on a national basis by 2012, including implementing 

benefit categories that take into account benefits offered in a majority of States, and 

harmonization between State authorities of insurance regulation.  Each participating state would 

be required to include the NAIC Model rules for the offering of QHBPs on a national basis in the 

Model Regulation, Federal standard, or State law and regulation that it adopts and has it effect 

under Sec.2225(a)(2). 

 

Sec. 2228. State Flexibility to Establish Basic Health Plans for Low-Income Individuals not 

Eligible for Medicaid. 

 

Present Law 

 

There is no existing Federal law providing direct on-going program financing to the States for 

health insurance coverage of low-income individuals not eligible for Medicaid either under 

standard criteria or via waivers. The Committee Bill is modeled after the Washington State Basic 

Health (BH) Plan program administered and financed by the Washington State Health Care 

Authority (HCA). BH started as a pilot program established by the Washington State ñHealth 

Care Access Act of 1987ò. In 1993, Washington State made the program permanent as part of 

the Health Services Act. Current eligibility requirements include the following: (1) Must be a 

Washington State resident; (2) May not be eligible for free or purchased Medicare; (3) May not 
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be institutionalized at the time of enrollment; (4) May not be attending school full time in the 

United States on a student visa; and (5) Must be within the income guidelines (gross monthly 

income of $1,733.41 for an individual and $3,533.50 for a family of four).  

 

Committee Bill 

 

The Committee Bill would require the Secretary to establish a program where a state or a 

regional compact of states would establish 1 or more qualified basic health plans to provide at 

least an essential benefits package to eligible individuals rather than offering coverage to them 

through an exchange established under part B. States would enroll income-eligible persons in 

their Basic Health Plan that meets the competitive procurement requirements and the 

requirements to provide premium and cost-sharing subsidies to eligible individuals. The 

Committee Bill would require that the Secretary certify that the stateôs qualified basic health plan 

has premiums and cost-sharing for any plan year that does not exceed the estimated average cost 

for a QHBP within the state and offered through the exchanges, and that the benefits provided 

under the qualified basic health plan covers the items and services required under an essential 

benefits package in the exchange.  

 

The Committee Bill would define a qualified basic health plan in this program as a plan 

established and maintained by the state under which only eligible individuals enroll. The 

Committee Bill would further define the plan as providing at least an essential benefits package 

as required for the exchange, and it would require at least a medical loss ratio of 85 percent. The 

Committee Bill would also require meeting the competitive procurement requirements and the 

requirements to provide premium and cost-sharing subsidies to eligible individuals.    

 

The Committee Bill would require states to establish a competitive process to enter into contracts 

with coverage providers under the plan. Contract negotiations would include payment rates, 

premiums, cost-sharing, and extra benefits. States would be encouraged to include innovative 

features in their health plan contracting, including, but not limited to care coordination and care 

management (emphasizing chronic conditions), incentives for use of preventive services, and 

establishment of patient/doctor relationships that maximize patient involvement in health care 

decision-making, including awareness of the incentives and disincentives in using the health care 

plan. States would be required to consider and make suitable allowance for differences in health 

care needs of enrollees and differences in local availability of health care provider resources. The 

competitive process would also require consideration of contracting with managed care systems 

or with systems that offer as many of the attributes of managed care as feasible in the local health 

care market. The Committee Bill would also include consideration in the competitive process of 

establishment of specific performance measures and standards for coverage of providers that 

focus on quality of care and improved outcomes, in addition to requiring providers to report 

measures and standards. The Committee Bill would require making performance and quality 

information available to enrollees in a useful form. 

 

Under the Committee Bill, states would be instructed to seek participation by multiple health 

plans to allow enrollees a choice between two or more plans, whenever possible.  The 

Committee Bill would also allow states entering into health care choice compacts to form multi-

state risk pools for the purposes of negotiating with health care systems. The Committee Bill 
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would encourage state administrators to find ways to integrate their negotiations with any 

Medicaid or other state administered health care programs to maximize efficiency and improve 

the continuity of care between all state administered health programs.  State administrators 

would seek to contract with managed care systems, or with systems that offer as many of the 

attributes of managed care as are feasible in the local health care market.  State administrators, in 

conjunction with HHS, would establish specific performance measures and standards for 

participating health care systems that focus on quality of care and improved health outcomes.  

Participating health care systems would report to the state on the measures.  Their performance 

and quality information would be made available to the Secretary of HHS and to the Basic 

Health Plan enrollees to help enrollees choose the best health care system. 

 

Under the Committee Bill, if the Secretary determines that a state meets the requirements of the 

program, then the Secretary would provide funds to participating states in order to provide 

affordable health care coverage through private health care systems under contract. A stateôs 

Basic Health Plan funding level would be based on the Secretaryôs estimates of 85 percent of the 

value of individual tax credits and cost sharing subsidies that would otherwise have been made 

for a QHBP based on enrollment in that state.  This amount would be calculated on a per enrollee 

basis.   Funds distributed to the states would be provided to independent trusts and would be used 

by the states only to reduce the premiums and cost sharing for eligible enrolled individuals. 

 

Under the Committee Bill an eligible individual is defined by the following (1) must be a 

resident of the State who is not eligible to enroll in the Stateôs Medicaid program for benefits 

that, at a minimum, are consistent with the essential benefits package in section 2242; (2) must 

have a household income between 133 percent and 200 percent of the Federal Poverty Level 

(FPL) for the size of the family involved; (3) is not eligible for an employer-sponsored plan that 

is not affordable coverage; and (4) has not attained the age of 65 as of the beginning of the plan 

year. The Committee Bill would also include in the definition of the term, individuals who are 

eligible for enrollment by reason of their relationship to the individual meeting the eligibility 

criteria. The Committee Bill would stipulate that an eligible individual would not be able to use 

the exchange.  

  

The Committee Bill would require the Secretary to conduct a review of each state program on an 

annual basis to ensure compliance with the requirements of the program. Specifically the 

Committee Bill would require the Secretary to ensure state programs meet (1) eligibility 

verification requirements; (2) the requirements for use of Federal funds received by the program; 

and (3) the quality and performance standards.  

 

The Committee Bill would stipulate that a state may provide that a participating provider in a 

qualified basic health plan may include a licensed health maintenance organization, a licensed 

health insurer, or a network of health care providers. The Committee Bill would also stipulate 

that any term used in this section and section 36B of the Internal Revenue Code of 1986 would 

have the meaning established by the latter.  

 

ñSubpart 5 ï Other Definitions and Rulesò 

 

Sec. 2230. Other Definitions and Rules. 
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Present Law 

 

No provision. 

 

Committee Bill 

 

In connection with a group health plan, the term ñlarge employerò would mean an employer who 

employed an average of at least 101 employees on business days during the preceding calendar 

year and who employs at least 1 employee on the first day of the plan year. 

 

In connection with a group health plan, the term ñsmall employerò would mean an employer who 

employed an average of at least 1 but not more than 100 employees on business days during the 

preceding calendar year and who employs at least 1 employee on the first day of the plan year. 

Employers who initially meet the definition of small employer may continue to be treated as 

such, even if they later employ more than 100 employees. 

 

For plan years beginning before January 1, 2015, states have the option to change the definition 

of large employer to those with at least 51 employees, and limit small employers to those with 1 

to 50 employees.  

 

Employers treated as a single employer under the IRC would also be treated as a single employer 

for purposes of determining whether an employer was small or large.  For employers not in 

existence throughout the preceding calendar year, the determination of whether the employer is 

considered small or large would be based on reasonable expectations of the average number of 

employees during business days in the current year.   

 

Subtitle BðExchanges and Consumer Assistance 
 

Sec. 1101 Establishment of Qualified Health Benefits Plans Exchanges. 

 

PART B ï Exchange and Consumer Assistance 

 

ñSubpart 1 - Indviduals and Small Employers Offered Affordable Choicesò 

 

Present Law 

 

Pertaining to Sec. 2231- Sec. 2239.  

 
No specific provision exists in Federal law today regarding a health insurance exchange.  At the 

state level, however, Massachusetts established a connector authority, which is described below 

for illustrative purposes. 

 

In 2006, in tandem with substantial private health insurance market reforms, Massachusetts 

created the Commonwealth Health Insurance Connector Authority, governed by a Board of 

Directors, to serve as an intermediary that assists individuals in acquiring health insurance.  In 
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this role, the Health Connector manages two programs.  The first is Commonwealth Care, which 

offers a government-subsidized plan at three benefit levels from a handful of health insurers to 

individuals up to 300 percent of the FPL who are not otherwise eligible for traditional Medicaid 

or other coverage (e.g., job-based coverage).  The second is Commonwealth Choice, which 

offers an unsubsidized selection of four benefit tiers (gold, silver, bronze, and young adult) from 

six insurers to individuals and small groups.   

 

Under state law, the Board of Directors, with its 11 board members, has numerous 

responsibilities, including the following: determining eligibility for and administering subsidies 

through the Commonwealth Care program, awarding a seal of approval to qualified health plans 

offered through the Connectorôs Commonwealth Choice program, developing regulations 

defining what constitutes ñcreditable coverage,ò constructing an affordability schedule to 

determine if residents have access to ñaffordableò coverage and may therefore be subject to tax 

penalties if they are uninsured, and developing a system for processing appeals related to 

eligibility decisions for the Commonwealth Care program and the individual mandate. 

 

Committee Bill 

 

Sec. 2231. Rights and Responsibilities Regarding Choice of Coverage Through Exchange.  
 

Qualified individuals could choose to enroll or not to enroll in a QHBP offered through an 

exchange in the State in which they reside.  Each qualified small employer could choose to offer 

its employees an exchange-offered QHBP that covers the small group market for the state in 

which the employee resides.  Each employee of a small employer could choose to enroll or not to 

enroll in such a plan.  A qualified small employer may limit the QHBP or levels of coverage that 

employees may enroll in through an exchange. A qualified small employer that offers coverage 

under a self-insured plan may not offer plans through an exchange.  

 

Members of Congress and Congressional employees would be treated as qualified individuals 

with the right to enroll in a QHBP in the individual market offered through an exchange.  Any 

employer contribution on behalf of the Member or employee could be paid only to the offeror of 

a QHBP in which the Member or employee enrolled.  The contribution on behalf of Member or 

employee would be actuarially adjusted for age and paid directly to an exchange.  A 

Congressional employee would be one whose pay is disbursed by the Secretary of the Senate or 

the Clerk of the House of Representatives.   

 

All plan offerors of a QHPB would be required to offer the plan through the exchange and may 

offer the plan outside of the exchange.  An offeror of a QHBP in the individual or small group 

market within a State must offer at least one silver level and one gold level QHBP, and may offer 

1 or more bronze and platinum level plans, as well as a catastrophic plan.  Each exchange that 

offers plan in the individual or small group market must offer all QHBPs in the state that are 

licensed by the State. 

 

Each exchange within a State would be required to allow an offeror that only provides oral health 

benefits to offer the plan through the exchange (either separately or in conjunction with a 

QHBP).  The plan would be treated as a QHBP.   
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The Secretary would establish procedures requiring states to allow agents or brokers to enroll 

individuals in any QHBP in the individual or small group market as soon as the plan is offered 

through an exchange in the State and to assist individuals in applying for premium credits and 

cost-sharing subsides for plans sold through an exchange. 

 

Sec. 2232. Qualified Individuals and Small Employers: Access Limited to Citizens and Lawful 

Residents.  
 

The term ñqualified individualò would mean an individual seeking to enroll in an exchange-

offered QHBP in the individual market who resides in the State that established the exchange.  

This would not include an individual who is incarcerated, other than those pending the 

disposition of charges. 

 

The term ñqualified small employerò would mean an employer that elects to make all full-time 

employees eligible for 1 or more QHBPs offered through an exchange that offers QHBPs in the 

small group market.   

 

If, for the entire plan year, an individual was not reasonably expected to be a citizen or national 

of the U.S, not lawfully admitted to the U.S. for permanent residence, or not lawfully present in 

the US, he or she would not be considered to be a qualified individual  and could not enroll in an 

exchange-offered QHBP in the individual market.  The individual could not enroll as an 

employee of (or as an individual bearing a relationship to an employee) a qualfied small 

employer in an exchange-offered QHBP in the small group market. 

 

ñSubpart 2 ï Establishment of Exchangesò 

 

Sec. 2235. Establishment of Exchanges by States. 
 

No later than July 1, 2013, each state would be required to establish (1) an exchange to facilitate 

the enrollment of qualified individuals in QHBPs offered in the individual market, and (2) a 

Small Business Health Options Program (ñSHOP exchangeò) to assist qualified small employers 

in facilitating the enrollment of their employees into QHBPs offered in either the individual or 

small group market.  States could establish one exchange to serve both individuals and small 

businesses, so long as the exchange has separate resources to assist individuals and employers. 

An exchange or SHOP exchange could operate in more than one state if each state agrees to 

operation of the exchange in that state, and the Secretary approves.   

 

A state could authorize an exchange to contract with an eligible entity to carry out one or more 

exchange responsibilities.  An eligible entity would (1) be incorporated under and subject to state 

law, (2) have demonstrated experience administering health insurance benefits in the individual 

and small group markets, and (3) not be a health insurance issuer or treated under Sec. 52 of the 

IRC as a member of the same controlled group of corporations of such an issuer.  A state could 

authorize an exchange to enter into an agreement with the state Medicaid agency for the 

purposes of establishing individual eligibility for the exchange, and for the premium credit under 

Sec. 36B of the Internal Revenue Code of 1986 and the cost-sharing subsidy established under 
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Sec. 2247, if such an agreement complies with requirements promulgated by the Secretary.  Each 

state would provide for the establishment of rate schedules for broker commissions paid by the 

plans through an exchange.  Beginning in 2017, each state could allow QHBP offerors in the 

large group market to offer plans through an exchange.   

 

Each state, as soon as practicable after enactment, would establish an interim exchange through 

which enrollment in eligible health insurance coverage is offered beginning Jan. 1, 2010 through 

June 30, 2013.  Eligible coverage would include any coverage that meets the requirements 

specified under Sec. 2244 (regarding cost-sharing and spending limits) which is offered by a 

state-licensed insurance carrier in the individual or small group market.  Eligible coverage would 

not include limited benefit plans, as determined under regulations promulgated by the Secretary.  

The Secretary would provide technical assistance to each state in establishing exchanges.  

  

Sec. 2236. Functions Performed by Secretary, States, and Exchanges. 

 

The Secretary of HHS would enter into an agreement with each state outlining exchange-related 

functions that would be performed by the Secretary, the state, or the exchange.  Such an 

agreement would provide for the state to establish certification procedures for QHBPs to 

participate in an exchange.  Such an agreement would address the conduct for the following 

outreach and eligibility activities: establishment of an outreach plan, establishment and 

maintenance of call centers, development of a template for an Internet portal, establishment of a 

rating system to rate QHBPs, and determination of individuals and employers as qualified (or 

disqualified) to participate in an exchange.  Such an agreement would provide for the 

establishment and implementation of an enrollment process, which would address enrollment 

through a variety of media and venues, establishment of open and special enrollment periods, 

establishment of a uniform enrollment form and standardized marketing requirements, 

development of a standardized format for presenting health benefit options in the exchange, and 

dissemination of information regarding eligibility requirements for Medicaid and the Childrenôs 

Health Insurance Program (CHIP).  Such an agreement would provide for the establishment and 

use of a tool to determine cost of coverage after application of any premium or cost-sharing 

credit, and implementation of the responsibilities specified under Sec. 2248 regarding advance 

determinations and payments of such credits.  Such an agreement would establish procedures for 

granting annual certification attesting that an individual is exempt from the individual mandate 

because there is no affordable QHBP available, and for transferring to the Treasury Secretary a 

list of such individuals.   

 

Sec. 2237. Duties of the Secretary to Facilitate Exchanges. 

 

The Secretary of HHS and the Treasury Secretary would carry out the responsibilities specified 

under Sec. 2248, regarding advance determinations and payments of premium and cost-sharing 

credits that are delegated specifically to such authorities.  The Secretary would designate an 

office with the U.S. Department of Health and Human Services to provide technical assistance to 

states to facilitate the participation of qualified small businesses in SHOP exchanges.  The 

Secretary would pay each state an amount estimated by the Secretary for the unreimbursed start-

up costs for any exchange or SHOP exchange.  No payments could be made for any operations 

costs of an exchange.  
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Sec. 2238. Procedures for Determining Eligibility for Exchange Participation, Premium 

Credits, and Cost-Sharing Subsidies. 

 

The Secretary of HHS would establish procedures for determining whether or not individuals 

who want to enroll in an exchange-offered QHBP or to claim a premium credit or cost-sharing 

subsidy, meet the requirements regarding citizenship or immigration status.  Additionally, for 

those individuals claiming a credit or subsidy, the Secretary would determine whether the 

individual meets applicable insurance and coverage requirements and if so, the amount of the 

credit or subsidy.  The Secretary of HHS also would establish procedures for determining (1) if 

an individualôs coverage under an employer-sponsored plan is considered unaffordable, and (2) 

whether or not to grant an annual certification to the individual that would provide an exemption 

from the individual mandate requirements because there is no affordable QHBP available. 

 

In applying for enrollment in a QHBP offered through an exchange, the applicant would be 

required to provide individually-identifiable information, including name, address, date of birth, 

and citizenship or immigration status.  In the case of an individual claiming a premium credit or 

cost-sharing subsidy, the individual would be required to submit to the exchange income and 

family size information and information regarding changes in marital or family status or income.  

Personal information provided to the exchange would be submitted to the Secretary of HHS.  In 

turn, the Secretary would submit applicable information to the Social Security Commissioner, 

Homeland Security Secretary, and Treasury Secretary for verification purposes.  The Secretary 

of HHS would be notified of the results following verification, and would notify the exchange of 

such results.  The provision specifies actions to be undertaken if inconsistencies are found.  The 

Secretary of HHS, in consultation with the Treasury Secretary, Homeland Security Secretary, 

and Social Security Commissioner, would establish procedures for appealing determinations 

resulting from the verification process, and redetermining eligibility on a periodic basis.  The 

personal information submitted for verification would be used only to the extent necessary for 

verification purposes and not disclosed to anyone not identified in this provision.  Any individual 

who submits false information due to negligence or disregard of any rules would be subject to a 

civil penalty of not more than $25,000.  Any individual who intentionally provides false 

information would be guilty of a felony and, upon conviction, fined not more than $250,000, 

imprisonment for not more than 5 years, or both.  Any person who intentionally uses the personal 

information in violation of this provision would be guilty of a felony and, upon conviction, fined 

not more than $5,000, imprisonment for not more than 5 years, or both.   

 

Sec. 2239. Streamlining of Procedures for Enrollment through an Exchange and State 

Medicaid and CHIP Programs. 

 

The Secretary would establish a process for allowing state residents to apply for and participate 

in applicable state health subsidy programs. In establishing this process, the Secretary would (1) 

develop a single, streamlined application form for all applicable state health subsidy programs 

that may be filed through a variety of means, and (2) provide a notice of eligibility to applicants 

without any need for additional information or paperwork, unless specifically required by law.  
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The Secretary would develop for each state a secure electronic interface that the applicable state 

health subsidy program may use for eligibility determination, verification, and updating of 

information.  The Secretary, in consultation with the Treasury Secretary, Homeland Security 

Secretary, Social Security Commissioner, and any applicable state authorities, would require the 

use of the interface for purposes of determining eligibility for, and amount of, premium credits 

and cost-sharing subsidies.  The Secretary could enter into agreements regarding the exchange of 

data through the interface. 

 

An exchange could contract with an entity or state Medicaid agency for carrying out its activities 

under this title.  Nothing in this section would change any requirement that eligibility for 

participation in a stateôs Medicaid program be determined by a public agency.           

 

Applicable state health subsidy programs would include QHBPs offered through an exchange, 

including premium credits and cost-sharing subsidies, state Medicaid programs, state childrenôs 

health insurance programs, and a state program establishing qualified basic health plans as 

specified under Sec. 2228. 

 

Sec. 1102 Encouraging Meaningful Use of Electronic Health Records. 

 

Present Law 

 

Congress enacted the Health Information Technology for Economic and Clinical Health 

(HITECH) Act as part of the American Recovery and Reinvestment Act of 2009 (P.L. 111-5) to 

promote the widespread adoption of interoperable electronic health records (EHRs). Among its 

provisions, the HITECH Act authorized bonus payments for eligible professionals and hospitals 

participating in Medicare and Medicaid as an incentive for them to become meaningful users of 

certified EHR systems. The HITECH Act defines meaningful use to include using certified EHR 

technology for the purpose of exchanging clinical information to improve the coordination and 

quality of care, and using such technology to report clinical quality measures. Beginning in 2011, 

Medicare incentives will be paid to eligible professionals and hospitals that are meaningful EHR 

users. These incentive payments will be phased out over time and, beginning in 2015, replaced 

with financial penalties for providers that have not become meaningful EHR users. In addition to 

the Medicare incentives, the HITECH Act authorized a 100 percent Federal match for payments 

to qualifying Medicaid providers for the adoption and meaningful use of certified EHR 

technology. Medicaid incentive payments will be available for a period of up to six years. 

 

Committee Bill 

 

The Committee Bill would require the HHS Secretary to conduct a study on methods that can be 

used by QHBPs offered through an exchange to encourage meaningful use of EHRs by 

providers. Such methods include incentive payments and promotion of low-cost EHR software, 

including systems available through the Veterans Administration. Within 24 months of 

enactment, the Secretary would be required to submit to Congress a report containing the results 

of the study, together with recommendations on the feasibility and effectiveness of such payment 

incentives. The Secretary would be required to disseminate the report to exchanges no later than 

12 months after submitting the report to Congress. 
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Subtitle CðMaking Coverage Affordable 
 

PART I ï Essential Benefits Coverage 

 

Sec. 1201.  Provisions to ensure coverage to essential benefits. 

 

Title XXII of the Social Security Act is amended by adding the following. 

 

PART C ï Making Coverage Affordable 

 

ñSubpart 1 ï Essential Benefits Coverageò 

 

Sec. 2241.  Requirements for qualified health benefits plan. 
 

Present Law 

 

No provision. 

 

Committee Bill 

 

A health benefits plan would be a QHBP only if  the plan provides an essential benefits package 

(Sec. 2242); the plan provides coverage at the bronze, silver, gold, or platinum level (Sec. 2243); 

and the planôs offeror charges the same premium whether the plan is purchased through an 

exchange, the offeror, or an agent. 

 

Sec. 2242.  Essential Benefits Package Defined. 
 

Present Law 

 

Federal law does not define an essential benefit package for the private health insurance market.  

States have the primary responsibility of regulating the business of insurance and may define 

state benefit mandates.  However, Federal law requires that private health insurance include 

certain benefits and protections, for services covered by a plan.  HIPAA and subsequent 

amendments require, for example, that group health plans and insurers who cover maternity care 

also cover minimum hospital stays for the maternity care, provide parity in annual and lifetime 

limits for any offered mental health benefits, and offer reconstructive breast surgery if the plan 

covers mastectomies. 

 

Committee Bill 

 

As described below, an essential benefits package would be required to (1) provide payment for 

a specified set of services; (2) limit-cost sharing; (3) meet requirements for  specific items and 

services; and (4) not impose any annual or lifetime limits. 
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Provide payment for a specified set of services: all plans would be required to provide the 

following set of services: 

¶ Hospitalization; 

¶ Outpatient hospital and outpatient clinic services, including emergency department 

services; 

¶ Professional services of physicians and other health professionals;  

¶ Medical and surgical care; 

¶ Services, equipment, and supplies incident to physician and health professional care in 

appropriate settings; 

¶ Prescription drugs; 

¶ Rehabilitative and habilitative services; 

¶ Mental health and substance use disorder services, including behavioral health treatment; 

¶ Preventive services, as specified; 

¶ Maternity benefits; and 

¶ Well baby and well child care and oral health, vision, and hearing services, equipment, 

and supplies for children under 21. 

  

Limit cost-sharing: The essential benefits package would be subject to cost-sharing requirements, 

with no cost-sharing allowed for required preventive items and services.  

For plan years beginning in 2013, cost-sharing under an essential benefits package could not 

exceed the dollar amounts for the sum of the annual deductible and out-of-pocket limits in effect 

for an HSA for self-only and family coverage, as appropriate.  For plan years beginning in 2014, 

these cost sharing dollar amounts would increase by the premium adjustment percentage (PAP).  

The PAP is defined as the percentage (if any) by which the average per capita premium for 

health insurance coverage in the U.S. for the preceding calendar year exceeds the 2012 average 

value.  These averages would be estimated by the Secretary by October 1st of the relevant 

preceding year.  The cost-sharing dollar amount for individual coverage would be the cost-

sharing amount for 2013 increased by the PAP, while the cost sharing dollar amount for family 

coverage would be twice that amount, rounded down to the nearest $50. 

 

Deductibles for the essential benefits package would be limited.  In the small group market, the 

deductible could not exceed $2,000 for an individual plan, and $4,000 for any other plan.  These 

amounts could be increased by the amount of any mandatory employer contributions to a health 

benefits arrangement.  The deductible limitations would be applied so as not to affect the 

actuarial value of any QHBP, including bronze-level plans.  Catastrophic plans would be exempt 

from these limitations. 

 

Cost-sharing under an essential benefits package would be the same for the treatment of 

conditions within each of the following four categories (1) hospitalization; (2) outpatient hospital 

and outpatient clinic services, including emergency department services; (3) professional 

services of physicians and other health professionals; and (4) services, equipment, and supplies 

incident to physician and health professional care in appropriate settings. 

 

Value-based plans would be exempt from certain requirements; they could charge cost-sharing 

for preventive services and they could charge different cost-sharing within the four categories 

specified directly above.  A value-based design is defined as a methodology that would reduce or 
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eliminate cost-sharing for the clinically beneficial preventive screenings, lifestyle interventions, 

medications, immunizations, diagnostic tests and other procedures and treatments to reflect their 

high value and effectiveness. 

 

Meet requirements for specific items and services: Essential benefits packages would be subject 

to certain rules.   

¶ At least meet the class and category of drug coverage requirements specified in Medicare 

Part D,  

¶ At least meet the minimum standards required by Federal or State law for coverage of 

mental health and substance use disorder services;  

¶ Any plan that varies premiums based on tobacco use must also provide coverage for 

comprehensive tobacco cessation programs including counseling and pharmacotherapy;  

¶ Include coverage of day surgery and related anesthesia, diagnostic images and screening, 

and radiation on chemotherapy; 

¶ If a health benefits plan offered stand-alone dental benefits through an exchange, another 

health benefits plan offered through the exchange would not fail to be treated as a QHBP 

solely because it did not cover the same dental benefits; and 

¶ For emergency care, the plan would be required to provide coverage without prior 

authorization and without limitation on coverage if the provider does not have a 

contractual relationship with the plan.  Cost-sharing for out-of-network emergency 

services could not exceed cost-sharing for in-network emergency services.  

 

Beginning July 1, 2012, the Secretary of HHS would be required to define and update the 

categories of covered treatments, items and services within benefit classes no less than annually. 

The Secretary could not define a package that is more extensive than a typical employer plan as 

certified by the Centers for Medicare and Medicaid Services, Office of the Actuary.  Some 

flexibility in plan design would be allowed as long as it did not encourage adverse selection.  The 

Secretary would be required to update or modify these definitions to account for changes in 

medical evidence or scientific advancement or to address any gaps in access or changes in the 

evidence base.   

 

Each state would be required to ensure that at least one plan offered in the exchange is at least 

actuarially equivalent to the standard Blue Cross Blue Shield plan offered to Federal employees. 

 

If any item or service covered by a QHPB is provided by a Federally-qualified Health Center to 

an enrollee, the plan offeror would pay the center at least the amount that would have been paid 

to the center under Medicaid.  

 

Sec. 2243.  Levels of Coverage. 
 

Present Law 

 

Generally, Federal law has certain requirements regarding actuarially equivalent benefit options 

only in the context of private plan offerings through Federal health insurance programs (e.g., 

Medicare Parts C and D, the State Childrenôs Health Insurance Program).  There is no Federal 
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law regarding actuarially equivalent benefit options in group and individual private health 

insurance.  However, states may have such standards. 

 

For example, Massachusetts defines a standard gold benefit package for private health insurance 

available in its Connector.  According to the stateôs 2006 guidance to health insurers, a plan with 

a different design could be qualified as gold if it had an actuarial value within five percent of the 

standard goldôs value.  The state permits two other benefit packages available to all individuals 

in the Connector: Insurers were instructed that silver benefit packages were to be 80 percent of 

gold (plus or minus 7.5 percent), and bronze packages were to be 60 percent of gold (plus or 

minus two percent).  However, these amounts were not set in statute and have changed 

somewhat over time.  An additional option is available to young adults in Massachusetts; plans 

may exclude prescription drugs and/or limit annual plan benefit payments. 

 

Committee Bill 

 

A health benefits plan would be required to provide a bronze, silver, gold or platinum benefit 

package. The bronze benefit package would provide benefits that are actuarially equivalent to 65 

percent of the essential benefits package. The silver, gold, and platinum would provide benefits 

that are the actuarially equivalent to 70 percent, 80 percent, and 90 percent of the essential 

benefits package, respectively.   

 

A separate catastrophic plan would be available for those who are younger than 26 before the 

beginning of the plan year, as well as those who have a certification in effect that they are 

exempt from the individual responsibility requirement because there is no affordable QHBP 

available to them in the exchange. The catastrophic plan would have the same deductible as 

required by a Health Savings Account (HSA)-eligible high deductible health plan, with no cost-

sharing for required preventive services.   

 

Plans could be offered only to children; the same QHBP offered at any level of coverage could 

also be offered with enrollment limited to those under the age of 21. 

 

State insurance commissioners could allow de minimus variation around the benefit target 

valuations to account for differences in actuarial estimates. 

 

Sec. 2244.  Application of Certain Rules to Plans in Group Markets. 
 

Health insurance plans offered in the large or small group market in a state could not impose 

unreasonable annual or lifetime limits (within the meaning of section 223 of the Internal 

Revenue Code (IRC)).  This provision would not apply to grandfathered plans. 

 

For plan years beginning after June 30, 2013, in the case of a health benefits plan offered in the 

large group market, the state would require the plan to meet the requirements relating to annual 

limits on cost-sharing, including not allowing cost-sharing for required preventive items and 

services. 
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Each state would require any employer with more than 200 employees that offers enrollment in 

one or more health benefit plans to automatically enroll new full-time employees in one of those 

plans and to continue the enrollment of current employees in a plan.  Auto-enrollment programs 

would be required to include adequate notice and an opportunity for an employee to opt out.  

 

Sec. 2245. Special Rules Relating to Coverage of Abortion Services. 
 

Present Law 

 

Currently, Federal funds may be used to pay for abortions only if a pregnancy is the result of an 

act of rape or incest, or where a woman suffers from a physical disorder, physical injury, or 

physical illness that would place the woman in danger of death unless an abortion is performed.  

Many private insurance plans, however, include coverage for abortion beyond these limited 

categories  

 

In addition, Federal conscience protection laws prohibit recipients of certain Federal funds from 

discriminating against certain medical personnel and health care entities for engaging in, or 

refusing to engage in, specified activities related to abortion. 

 

Committee Bill 

 

Under the bill, a health benefits plan would not be required to provide coveragefor abortions.  

The offeror of a health benefits plan would determine whether or not the plan provides coverage 

of abortion as part of its essential benefits package for the plan year. 

 

The Secretary would ensure that in any exchange, at least one qualified health benefits plan does 

not provide coverage of abortions beyond those for which the expenditure of Federal funds 

appropriated for the Department of Health and Human Services is permitted (herein called ñthe 

Hyde limitationsò).  A QHBP would be treated as not providing coverage of abortions beyond 

the Hyde limitations if it does not provide coverage for any abortions. The Secretary would also 

ensure that in any exchange, at least one QHBP provides coverage for abortions beyond the 

Hyde limitations.  If a state has one exchange covering both the individual and small group 

markets, the Secretary would be required to provide the aforementioned assurances with respect 

to each market.   

 

The offeror of a QHBP that provides coverage of abortions beyond the Hyde limitations may 

could not use any amount attributable to a premium assistance credit or any cost-sharing subsidy 

to pay for such services.  In addition, the offeror would be required to segregate all premium 

assistance credits and cost-sharing subsidies from an amount equal to the actuarial value of 

providing abortions beyond the Hyde limitations for all enrollees, as estimated by the Secretary.  

The Secretary would be required to estimate, on an average actuarial basis, the basic per enrollee, 

per month cost of including coverage of abortions beyond the Hyde limitations.  In making such 

estimate, the Secretary could take into account the impact of including such coverage on overall 

costs, but could not consider any cost reduction estimated to result from providing such 

abortions, such as prenatal care.  The Secretary would be required to estimate the costs as if 
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coverage were included for the entire covered population, but the costs could not be estimated at 

less than $1 per enrollee, per month. 

 

Qualified health benefits plans could not discriminate against any individual health care provider 

or health care facility because of its willingness or unwillingness to provide, pay for, provide 

coverage of, or refer for abortions. 

 

Sec. 1202. Application of State and Federal Laws Regarding Abortion. 

 

Present Law 

 

The performance of and payment for abortions is regulated by both state and Federal laws. State 

law, for example, sometimes prescribes parental notification requirements, mandatory waiting 

periods and other procedural requirements before an abortion may be performed. Under Federal 

law, certain kinds of Federal funds may not be used to pay for abortions and certain recipients of 

Federal funds may not discriminate against specified health care entities that perform or refuse to 

perform, pay for, provide referrals for, or provide training for abortions.  

 

Committee bill 

 

This provision would ensure that state laws regarding the prohibition or requirement of coverage 

or funding for abortions, and state laws involving abortion-related procedural requirements are 

not preempted. The provision similarly provides that Federal conscience protection and abortion-

related antidiscrimination laws would not be affected by the bill. The rights and obligations of 

employees and employers under Title VII of the Civil Rights Act of 1964 would also not be 

affected by the bill. 

 

Sec. 1203. Application of Emergency Services Laws. 

 

Present Law 

 

As a condition of Medicare participation, the Emergency Medical Treatment and Active Labor 

Act (EMTALA) requires hospitals with emergency departments to provide an initial screening 

examination and any necessary treatment to stabilize any emergency medical conditions 

discovered.  Care must be provided to anyone who comes to the hospital and requests emergency 

medical services regardless of whether an individual is insured, has the ability to pay for 

services, is lawfully present within the United States, or any other characteristic.  

 

In addition to this Federal requirement, some states impose similar obligations on hospitals and 

other health care providers. For example, California requires all health care facilities to provide 

emergency medical services and care to any person if the facility has appropriate facilities and 

qualified personnel. 

 

Committee Bill 
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This provision would prohibit any construction of the Act that would relieve health care 

providers of their obligations to provide emergency services as required by state or Federal law, 

including EMTALA. 

 

PART II ï Low Income and Small Business Credits and Subsidies 

 

ñSubpart A ï Low-Income Credits and Subsidiesò 

Sec. 1205 Premium Tax Credits and Cost-sharing Subsidies                                                                                               

Present Law 

Currently there is no tax credit that is generally available to low or middle income individuals or 

families for the purchase of health insurance.  Some individuals may be eligible for health 

coverage through State Medicaid programs which consider income, assets, and family 

circumstances.  However, these Medicaid programs are not in the Code. 

Health coverage tax credit   

Certain individuals are eligible for the health coverage tax credit (HCTC).   The HCTC is a 

refundable tax credit equal to 80 percent of the cost of qualified health coverage paid by an 

eligible individual.  In general, eligible individuals are individuals who receive a trade 

adjustment allowance (and individuals who would be eligible to receive such an allowance but 

for the fact that they have not exhausted their regular unemployment benefits), individuals 

eligible for the alternative trade adjustment assistance program, and individuals over age 55 who 

receive pension benefits from the Pension Benefit Guaranty Corporation.  The HCTC is available 

for ñqualified health insurance,ò which includes certain employer-based insurance, certain State-

based insurance, and in some cases, insurance purchased in the individual market.   

The credit is available on an advance basis through a program established and administered by 

the Treasury Department.  The credit generally is delivered as follows:  the eligible individual 

sends his or her portion of the premium to the Treasury, and the Treasury then pays the full 

premium (the individualôs portion and the amount of the refundable tax credit) to the insurer.  

Alternatively, an eligible individual is also permitted to pay the entire premium during the year 

and claim the credit on his or her income tax return. 

Individuals entitled to Medicare and certain other governmental health programs, covered under 

certain employer-subsidized health plans, or with certain other specified health coverage are not 

eligible for the credit.   

COBRA continuation coverage premium reduction   

The Consolidated Omnibus Reconciliation Act of 1985 (COBRA, P.L. No. 99-272) requires that 

a group health plan must offer continuation coverage to qualified beneficiaries in the case of a 

qualifying event (such as a loss of employment).  A plan may require payment of a premium for 

any period of continuation coverage.  The amount of such premium generally may not exceed 

102 percent of the ñapplicable premiumò for such period and the premium must be payable, at 

the election of the payor, in monthly installments. 
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Section 3001 of the American Recovery and Reinvestment Act of 2009 (ARRA, P.L. No. 111-5) 

provides that, for a period not exceeding nine months, an assistance eligible individual is treated 

as having paid any premium required for COBRA continuation coverage under a group health 

plan if the individual pays 35 percent of the premium.  Thus, if the assistance eligible individual 

pays 35 percent of the premium, the group health plan must treat the individual as having paid 

the full premium required for COBRA continuation coverage, and the individual is entitled to a 

subsidy for 65 percent of the premium.  An assistance eligible individual generally is any 

qualified beneficiary who elects COBRA continuation coverage and the qualifying event with 

respect to the covered employee for that qualified beneficiary is a loss of group health plan 

coverage on account of an involuntary termination of the covered employeeôs employment (for 

other than gross misconduct).   In addition, the qualifying event must occur during the period 

beginning September 1, 2008, and ending December 31, 2009.   

The COBRA continuation coverage subsidy also applies to temporary continuation coverage 

elected under the Federal Employees Health Benefits Program and to continuation health 

coverage under State programs that provide coverage comparable to continuation coverage.  The 

subsidy is generally delivered by requiring employers to pay the subsidized portion of the 

premium for assistance eligible individuals.  The employer then treats the payment of the 

subsidized portion as a payment of employment taxes and offsets its employment tax liability by 

the amount of the subsidy.  To the extent that the aggregate amount of the subsidy for all 

assistance eligible individuals for which the employer is entitled to a credit for a quarter exceeds 

the employerôs employment tax liability for the quarter, the employer can request a tax refund or 

can claim the credit against future employment tax liability. 

There is an income limit on the entitlement to the COBRA continuation coverage subsidy.  

Taxpayers with modified adjusted gross income exceeding $145,000 (or $290,000 for joint 

filers), must repay any subsidy received by them, their spouse, or their dependant, during the 

taxable year.  For taxpayers with modified adjusted gross incomes between $125,000 and 

$145,000 (or $250,000 and $290,000 for joint filers), the amount of the subsidy that must be 

repaid is reduced proportionately.  The subsidy is also conditioned on the individual not being 

eligible for certain other health coverage.  To the extent that an eligible individual receives a 

subsidy during a taxable year to which the individual was not entitled due to income or being 

eligible for other health coverage, the subsidy overpayment is repaid on the individualôs income 

tax return as additional tax.  However, in contrast to the HCTC, the subsidy for COBRA 

continuation coverage may only be claimed through the employer and cannot be claimed at the 

end of the year on an individual tax return.   

Committee Bill 

Premium tax credit   

The Committee Bill provides a refundable tax credit for eligible individuals and families who 

purchase health insurance through the state exchanges.  The premium tax credit, which is 

refundable and payable in advance directly to the insurer, subsidizes the purchase of certain 

health insurance plans through the state exchanges.  The premium tax credit is available for 

individuals (single or joint filers) with modified gross incomes (MGI) up to 400 percent of the 

Federal poverty level (FPL).  MGI is defined as an individualôs (or coupleôs) total income 
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without regard to sections 911 (regarding the exclusion from gross income for citizen or 

residents living abroad), 931 (regarding the exclusion for residents of specified possessions), and 

933 (regarding the exclusion for residents of Puerto Rico), plus any tax-exempt interest received 

during the tax year, plus the MGI of dependents listed on the return.  Thus, certain deductions 

from gross income that are allowed in determining adjusted gross income but not total income, 

such as the deduction for contributions to an individual retirement arrangement, are disregarded.  

In order to be eligible for the premium tax credit taxpayers who are married (within the meaning 

of Code section 7703) must file a joint return.  Individuals who are listed as dependants on a 

return are ineligible for the premium tax credit.  

Under the Committee Bill, an eligible individual enrolls in a plan offered through a state 

exchange and reports his or her MGI to the exchange.  States are permitted to enter into contracts 

with State Medicaid agencies to make eligibility determinations for the credit.  Based on the 

information provided to the state exchange, the individual receives a premium tax credit based 

on income according to the schedule outlined below, and the Treasury pays the premium tax 

credit amount directly to the insurance plan in which the individual is enrolled.  The individual 

then pays to the plan in which he or she is enrolled the dollar difference between the premium 

tax credit amount and the total premium charged for the plan.
1
  Individuals who fail to pay all or 

part of the remaining premium amount are given a mandatory three-month grace period prior to 

an involuntary termination of their participation in the plan.  For employed individuals who 

purchase health insurance through a state exchange, the premium payments are made through 

payroll deductions.  Initial eligibility for the premium tax credit is based on the individualôs MGI 

for the tax year ending two years prior to the enrollment period.  Individuals (or couples) who 

experience a change in marital status or other household circumstance, experience a decrease in 

income of more than 20 percent, or receive unemployment insurance, may update eligibility 

information or request a redetermination of their tax credit eligibility. 

For purposes of the premium tax credit, state exchange participants must provide information 

from their tax return from two years prior during the open enrollment period for coverage during 

the next calendar year.  The IRS is authorized to disclose to HHS limited tax return information 

to verify a taxpayerôs MGI based on the most recent return information available to establish 

eligibility for the premium tax credit.  Existing privacy and safeguard requirements apply.  As 

described above, individuals who do not qualify for the premium tax credit on the basis of their 

prior year income may apply for the premium tax credit based on specified changes in 

circumstances.  For individuals and families who did not file a tax return in the prior tax year, the 

Secretary of HHS will establish alternative income documentation that may be provided to 

determine income eligibility for the premium tax credit.   

In all cases, eligibility is reconciled annually on the individualôs Federal income tax return, 

subject to a ñsafe harbor.ò  For filers whose current income is less than 300 percent of FPL ð 

and who received a premium tax credit in excess of the level for which they qualified ð the 

ñsafe harborò limits the amount that the taxpayer has to repay to $250 for single filers and $400 

for joint filers (and for those filing as the head of household).  For filers whose current income 

                                                 
1
 Although the credit is generally payable in advance directly to the insurer, individuals may elect to 

purchase health insurance out-of-pocket and apply to the IRS for the credit at the end of the taxable year.  
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exceeds 300 percent of FPL, however, there is no a safe harbor and they must repay any 

premium tax credit received.  Filers who overpaid will receive the balance of their credit as a 

refund from the IRS.   

Beginning in 2013, premium tax credits are available on a sliding scale basis for individuals and 

families between 134-300 percent of FPL to help offset the cost of private health insurance 

premiums.  Beginning in 2014, the credits are also available to individuals and families between 

100-133 percent of FPL.  However, individuals subject to a five-year waiting period under 

Medicaid or CHIP are eligible for the premium tax credit beginning in 2013.  The credits are 

based on the percentage of income the cost of premiums represents, rising from two percent of 

income for those at 100 percent of FPL to 12 percent of income for those at 300 percent of FPL.  

Individuals between 300-400 percent of FPL are eligible for a premium tax credit based on 

capping an individualôs share of the premium at a flat 12 percent of income.  The percentages of 

income are indexed to the excess of premium growth over income growth beginning in 2014 (in 

order to hold the share of premiums that enrollees at a given poverty level pay the same over 

time).  For purposes of calculating household size, illegal immigrants are not included in FPL.  

The premium tax credit amount is tied to the cost of the second lowest-cost silver plan in the area 

where the individual resides (by age according to standard age factors defined by the Secretary 

of Health and Human Services), and is available for any plan purchased through the Exchange. 

A credit-eligible individual enrolled in any exchange offered plan pays the lesser of the 

applicable percentage of income or the plan premium.  If an individual purchases the second 

lowest cost silver plan in the area where he or she resides, or any less expensive silver or bronze 

plan, the individual must only pay the applicable percentage of income (e.g., 12 percent for an 

individual at 300 percent of FPL).  If, however, an individual enrolls in a plan that is more 

expensive than the second lowest cost silver plan the individual is responsible for the applicable 

percentage of income plus the difference in premium between the second lowest cost silver plan 

and the premium of the chosen plan.   

Employer offer of health insurance coverage  

As a general matter, if an employee is offered employer-provided health insurance coverage, the 

individual is ineligible for the premium tax credit for health insurance purchased through a state 

exchange.   

If an employee is offered unaffordable coverage by his or her employer or the coverage offered 

to the employee (and his or her dependent) has an actuarial value of less than 65 percent, or the 

however, the employee can be eligible for the premium tax credit, but only if the employee 

declines to enroll in the coverage and purchases coverage through the exchange instead.  

Unaffordable is defined as coverage with a premium required to be paid by the employee that is 

ten percent or more of the employeeôs income, based on the type of coverage applicable (e.g., 

individual or family coverage).  This income limit is indexed to the per capita growth in 

premiums for the insured market as determined by the Secretary of HHS.  If the employee seeks 

to receive a credit on the basis that an employer offered plan is unaffordable, the employee must 

seek an affordability waiver from the state exchange and provide information as to family 

income and the premium of the lowest cost employer option offered to them.  The state exchange 

then provides the waiver to the employee.   
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For purposes of determining if coverage is unaffordable, required salary reduction contributions 

are treated as payments required to be made by the employee.  However, if an employee is 

reimbursed by the employer for any portion of the premium for health insurance coverage 

purchased through the exchange, including any reimbursement through salary reduction 

contributions under a cafeteria plan, the coverage is employer-provided and the employee is not 

eligible for premium tax credits.  Thus, an individual is not permitted to purchase coverage 

through the exchange, apply for the premium tax credit, and pay for the individual's portion of 

the premium using salary reduction contributions under the cafeteria plan of the individual's 

employer.  

No later than five years after the date of the enactment of the provision, the Secretary of the 

Treasury, in consultation with the Secretary of HHS, must conduct a study of whether the 

percentage of household income used for purposes of determining whether coverage is 

affordable is the appropriate level for determining whether coverage is affordable for an 

employee and whether such level can be lowered without significantly increasing the costs to the 

Federal Government and reducing employer-provided health coverage.  The Secretary of the 

Treasury reports the results of such study to the appropriate committees of Congress, including 

any recommendations for legislative changes. 

Eligibility verification   

In order to prevent undocumented aliens from obtaining the premium tax credits, the provision 

requires that an individualôs personal data be verified under the procedures established by 

Section 2238 of the Social Security Act. 

Information Used to Determine Tax Credit Eligibility  

 All personal information used to determine eligibility for the tax credit submitted to a state 

exchange shall be protected by restrictions on use and disclosure in Section 2238 of the Social 

Security Act and Section 6103 of the Internal Revenue Code. 

Cost-sharing subsidy  

A cost-sharing subsidy is provided to buyout any difference in cost sharing between the 

insurance purchased and the actuarial values specified below.  For individuals between 100-150 

percent of FPL, the subsidy brings the value of the plan to 90 percent actuarial value.  For those 

between 150-200 percent of FPL, the subsidy brings the value of the plan to 80 percent actuarial 

value.  For individuals above 200 percent of FPL, no subsidy for cost sharing is provided.  The 

amount received by an insurer in a cost-sharing subsidy on behalf of an individual, as well as any 

spending by the individual out-of-pocket, counts towards the out-of-pocket limit.  As with the 

premium tax credit, the IRS is authorized to disclose to HHS limited tax return information to 

verify a taxpayerôs MGI based on the most recent return information available. 

Effective Date 

The provision is effective July 1, 2013. 
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Sec. 1206. Cost-sharing subsidies and advance payments of premium credits and cost-

sharing subsidies. 

 

Present Law 

 

Currently there is no tax credit that is generally available to low or middle income individuals or 

families for the purchase of health insurance.  Some individuals may be eligible for health 

coverage through state Medicaid programs which consider income, assets, and family 

circumstances.  However, these Medicaid programs are not in the tax code. 

 

Certain individuals are eligible for the health coverage tax credit (HCTC).  The HCTC is a 

refundable tax credit equal to 80 percent of the cost of qualified health coverage paid by an 

eligible individual.  In general, eligible individuals are individuals who receive a trade 

adjustment allowance (and individuals who would be eligible to receive such an allowance but 

for the fact that they have not exhausted their regular unemployment benefits), individuals 

eligible for the alternative trade adjustment assistance program, and individuals over age 55 who 

receive pension benefits from the Pension Benefit Guaranty Corporation.  The credit is available 

for ñqualified health insurance,ò which includes certain employer-based insurance, certain State-

based insurance, and in some cases, insurance purchased in the individual market.  Individuals 

entitled to Medicare and certain other governmental health programs, covered under certain 

employer-subsidized health plans, or with certain other specified health coverage are not eligible 

for the credit.   

 

The credit is available on an advance basis through a program established and administered by 

the Treasury Department.  The credit generally is delivered as follows:  the eligible individual 

sends his or her portion of the premium to the Treasury, and the Treasury then pays the full 

premium (the individualôs portion and the amount of the refundable tax credit) to the insurer.  

Alternatively, an eligible individual is also permitted to pay the entire premium during the year 

and claim the credit on his or her income tax return. 

 

The Consolidated Omnibus Reconciliation Act of 1985 (COBRA, P.L. 99-272) requires that a 

group health plan must offer continuation coverage to qualified beneficiaries in the case of a 

qualifying event (such as a loss of employment).  A plan may require payment of a premium for 

any period of continuation coverage.  The amount of such premium generally may not exceed 

102 percent of the ñapplicable premiumò for such period and the premium must be payable, at 

the election of the payor, in monthly installments. 

 

Section 3001 of the American Recovery and Reinvestment Act of 2009 (ARRA, P.L. 111-5) 

provides that, for a period not exceeding nine months, an assistance eligible individual is treated 

as having paid any premium required for COBRA continuation coverage under a group health 

plan if the individual pays 35 percent of the premium.  Thus, if the assistance eligible individual 

pays 35 percent of the premium, the group health plan must treat the individual as having paid 

the full premium required for COBRA continuation coverage, and the individual is entitled to a 

subsidy for 65 percent of the premium.  An assistance eligible individual generally is any 

qualified beneficiary who elects COBRA continuation coverage and the qualifying event with 

respect to the covered employee for that qualified beneficiary is a loss of group health plan 
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coverage on account of an involuntary termination of the covered employeeôs employment (for 

other than gross misconduct). In addition, the qualifying event must occur during the period 

beginning September 1, 2008, and ending December 31, 2009.   

 

The low income tax credit also applies to Temporary Continuation Coverage elected under the 

Federal Employees Health Benefits Program (FEHBP) and to continuation health coverage under 

State programs that provide coverage comparable to continuation coverage.  The subsidy is 

generally delivered by requiring employers to pay the subsidized portion of the premium for 

assistance eligible individuals.  The employer then treats the payment of the subsidized portion 

as a payment of employment taxes and offsets its employment tax liability by the amount of the 

low-income tax credit.  To the extent that the aggregate amount of the subsidy for all assistance 

eligible individuals for which the employer is entitled to a credit for a quarter exceeds the 

employerôs employment tax liability for the quarter, the employer can request a tax refund or can 

claim the credit against future employment tax liability. 

 

There is an income limit on entitlement to the low-income tax credit.  Taxpayers with modified 

adjusted gross income exceeding $145,000 (or $290,000 for joint filers), must repay any subsidy 

received by them, their spouse, or their dependents during the taxable year.  For taxpayers with 

modified adjusted gross incomes between $125,000 and $145,000 (or $250,000 and $290,000 for 

joint filers), the amount of the subsidy that must be repaid is reduced proportionately.  The 

subsidy is also conditioned on the individual not being eligible for certain other health coverage.  

To the extent that an eligible individual receives a subsidy during a taxable year to which the 

individual was not entitled due to income or being eligible for other health coverage, the subsidy 

overpayment is repaid on the individualôs income tax return as additional tax.  However, in 

contrast to the HCTC, the subsidy for COBRA continuation coverage may only be claimed 

through the employer and cannot be claimed at the end of the year on an individual tax return.   

 

Committee Bill 

 

Adds to the Social Security Act as amended by the bill. 

 

ñSubpart 2 ï  Premium Credits And Cost-sharing Subsidiesò 

 

Sec. 2246.  Premium Credits.  
 

The Committee Bill would provide premium assistance in the form of a refundable tax credit for 

individuals with incomes less than 400 percent of the FPL as calculated by Sec.1205 of the bill. 

 

Sec. 2247.  Cost-sharing Subsidies for Individuals Enrolling in Qualified Health Benefit 

Plans.  
 

The Committee Bill would define an eligible insured as an individual not more that 400 percent 

of the FPL (for the family size involved) enrolled in a QHBP at the bronze or silver level of 

coverage in an exchange. The Secretary would notify the plan that the individual is eligible and 

the plan would reduce the cost-sharing by reducing the out-of-pocket limit under the bill by the 

following amounts by income category (for the family size involved): 
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¶ 2/3 for household income greater than 100 percent and less than 200 percent of the FPL,  

 

¶ 1/2 for household income greater than 200 percent and less than 300 percent of the FPL,  

 

¶ 1/3  for household income greater than 300 percent and less than 400 percent of the FPL. 

 

The Committee Bill would instruct the Secretary to establish procedures whereby the plan would 

provide additional reductions in cost-sharing. The reductions would be consistent with the planôs 

share of total allowable costs being 90 percent for an eligible individual whose household 

income is between 100 percent and 150 percent of the FPL for the family size involved and 80 

percent for an eligible individual whose household-income is between 150 percent and 200 

percent of the FPL for the family size involved. The proposal is part of the fail-safe mechanism 

to prevent an increase in Federal budget deficit under Sec.1209 and would reduce the reduction 

in cost-sharing by the percentage specified by that section of the proposal. 

 

The plan would notify the Secretary of cost-sharing reductions and the Secretary would make 

periodic and timely payments to the plan equal to the value of the reductions in cost-sharing. The 

Committee Bill authorizes the Secretary to establish a capitated payment system with appropriate 

risk adjustments.  

 

The Committee Bill would implement special rules for Indians (as defined by the Indian Health 

Care Improvement Act) and undocumented aliens. For Indians whose household income is not 

more than 300 percent FPL (for the family size involved) and is enrolled in a QHBP through an 

exchange, then the individual would be treated as an eligible and the plan would eliminate any 

cost-sharing. The Committee Bill would also mandate that if that Indian were to be furnished an 

item or service directly by the Indian Health Service, an Indian Tribe, Tribal Organization, 

Urban Indian Organization, or through referral under contract health services, no cost-sharing 

under the plan would be imposed for that item or service, and the plan would not reduce the 

payment to the entity. The Secretary would pay the QHBP the amount necessary to reflect the 

actuarial value of this proposal.  

 

For undocumented aliens the Committee Bill would prohibit cost-sharing reductions and the 

individual would not be taken into account in determining the family size involved, but the 

individualôs modified gross income would be taken into account in determining household 

income. The Committee Bill would treat an individual as an undocumented alien unless the 

information required is provided.  

 

The Committee Bill would define any term used in this section that is also used by section 36B 

of the Internal Revenue Code of 1986 as having the same meaning as defined by the latter. The 

Committee Bill would also deny subsidies to dependents, with respect to whom a deduction 

under 151 of the Internal Revenue Code is allowable to another taxpayer for a taxable year 

beginning in the calendar year in which the individualôs taxable year begins. Further the 

Committee Bill would not permit a subsidy for any month that is not treated as a coverage 

month.    
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Sec. 2248.  Advance Determination and Payment of Premium Credits and Cost-sharing 

Subsides.  
 

The Committee Bill would instruct the Secretary, in consultation with the Secretary of the 

Treasury, to establish a program whereupon at the request of an exchange, advance 

determinations are made for determining income eligibility of individuals enrolling in a QHBP 

through the exchange for premium credits and cost-sharing subsidies. The Committee Bill would 

require the Secretary to notify the exchange and the Secretary of the Treasury of the advance 

determinations, and the Secretary of the Treasury would make advance payments of the credit or 

subsidy to the QHBPs.  

 

The Committee Bill would require the Secretary to provide, under the program, that advanced 

determination during the annual open enrollment period be applicable to the individual or 

another enrollment period that may be specified by the Secretary. The Committee Bill would 

require that the advance determination be made on the basis of the individualôs household 

income for the second taxable year preceding the taxable year in which enrollment through the 

enrollment period first takes effect. 

 

The Committee Bill also would require the Secretary to provide procedures for making advanced 

determinations in cases where information included with an application form demonstrates 

substantial changes in income, changes in family size, a change in filing status, the filing of an 

application for unemployment benefits, or other significant changes affecting eligibility 

including (1) allowing an individual claiming a decrease of 20 percent of more in income, or 

filing an application of unemployment benefits, to have eligibility for the credit determined on 

the basis of household income for a later period or on the basis of the individualôs estimate of 

such income for the taxable year; and (2) the determination of household income in cases where 

the taxpayer was not required to file a return of tax imposed by this chapter for the second 

preceding taxable year.  

 

The Committee Bill would require the Secretary to notify the Secretary of the Treasury and the 

exchange through which the individual is enrolling of the advanced determinations made. The 

Committee Bill would require the Secretary of the Treasury to make the advance payment for a 

premium credit to the QHBP on a monthly basis or such other periodic basis as the Secretary 

may provide. The Committee Bill would require the QHBP that would be receiving advanced 

payments to reduce the premium charged for any period by the amount of the advanced payment 

received for the period. The QHBP would also be required to notify the Secretary of Health and 

Human Services of the reduction, notify the Secretary of any cases of nonpayment of premiums 

by the insured, and allow a three-month grace period for nonpayment of premiums before 

discontinuing coverage.  

 

The Committee Bill stipulates that no advance payment would be made unless there has been a 

verification of the individualôs citizenship or nationality or lawful presence in the United States. 

Sec. 1207. Disclosures to Carry Out Eligibility Re quirements for Certain Programs 

Present Law 



56 

Section 6103 provides that returns and return information are confidential and may not be 

disclosed by the Internal Revenue Service ("IRS"), other Federal employees, State employees, 

and certain others having access to such information except as provided in the Internal Revenue 

Code.  Section 6103 contains a number of exceptions to the general rule of nondisclosure that 

authorize disclosure in specifically identified circumstances.  For example, section 6103 provides 

for the disclosure of certain return information for purposes of establishing the appropriate 

amount of any Medicare Part B premium subsidy adjustment.   

Section 6103(p)(4) requires, as a condition of receiving returns and return information, that 

Federal and State agencies (and certain other recipients) provide safeguards as prescribed by the 

Secretary of the Treasury by regulation to be necessary or appropriate to protect the 

confidentiality of returns or return information.   Unauthorized disclosure of a return or return 

information is a felony punishable by a fine not exceeding $5,000 or imprisonment of not more 

than five years, or both, together with the costs of prosecution.
2
   The unauthorized inspection of 

a return or return information is punishable by a fine not exceeding $1,000 or imprisonment of 

not more than one year, or both, together with the costs of prosecution.
3
   An action for civil 

damages also may be brought for unauthorized disclosure or inspection.
4
    

Committee Bill 

Under the Committee Bill, individuals will submit income and family size information to the 

state exchanges as part of an application process in order to claim the cost-sharing subsidy and 

the tax credit on an advance basis.
5
  The Department of Health and Human Services (HHS) 

serves as the centralized verification agency for information submitted by individuals to the state 

exchanges with respect to the subsidy and the tax credit to the extent provided on an advance 

basis.  The bill permits the IRS to substantiate the accuracy of income and family size 

information that has been provided to HHS for eligibility determination.  

Specifically, upon written request of the Secretary of HHS, the IRS is permitted to disclose the 

following return information of any taxpayer applying to a state exchange whose income and 

family size is relevant in determining the amount of the tax credit or cost-sharing subsidy or 

eligibility for participation in the specified State health subsidy programs (i.e., a State Medicaid 

program under title XIX of the Social Security Act, a Stateôs childrenôs health insurance program 

under title XXI of such Act, or a basic health program under section 2228 of such Act):  (1) 

taxpayer identity; (2) the filing status of such taxpayer; (3) the modified gross income (as defined 

in new sec. 36B of the Code) of such taxpayer and of any other individual for whom a 

dependency deduction is allowed with respect to such taxpayer; (4) such other information as is 

prescribed by Treasury regulation  as might indicate whether such taxpayer is eligible for the 

credit or subsidy (and the amount thereof); and (5) the taxable year with respect to which the 

preceding information relates, or if applicable, the fact that such information is not available.  

HHS is permitted to disclose to officers, employees and contractors of the state exchanges, or of 

                                                 
2
  Sec. 7213. 

3
  Sec. 7213A. 

4
  Sec. 7431. 

5
  Under the bill, the state exchanges are permitted to contract with its state Medicaid agencies to perform certain 

exchange functions. 
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the State agency administering the programs referenced above whether there is a discrepancy 

between the information submitted and IRS records. 

The disclosed return information may be used only for the purposes of, and only to the extent 

necessary in establishing eligibility for participation in the exchange, and verifying the 

appropriate amount of the tax credit, and cost-sharing subsidy, or eligibility for the specified 

State health subsidy programs. 

Recipients of the confidential return information are subject to the safeguard protections and 

civil and criminal penalties for unauthorized disclosure and inspection.  The IRS is required to 

make an accounting for all disclosures. 

Effective Date 

The Committee Bill is effective on the date of enactment. 

Sec. 1208. Premium Credits and Subsidy Refunds and Payments Disregarded for Federal 

and Federally-Assisted Programs 

 

Present Law 

 

Currently there is no tax credit that is generally available to low or middle income individuals or 

families for the purchase of health insurance.   

 

Committee Bill 

Any premium tax credits and cost-sharing subsidies provided to an individual under the 

Committee Bill are disregarded for purposes of determining that individual's eligibility for 

benefits or assistance, or the amount or extent of benefits and assistance, under any Federal 

program or under and State or local program financed in whole or in part with Federal funds.  

Specifically, any amount of premium tax credit provided to an individual is not counted as 

income, and cannot be taken into account as resources for the month of receipt and the following 

two months.  Any cost sharing subsidy provided on the individual's behalf is treated as made to 

the health plan in which the individual is enrolled. 

Sec. 1209. Fail-safe Mechanism to Prevent Increase in Federal Budget Deficit.  

 

Present Law 

 

No provision. 

 

Committee Bill 

Failsafe 

Beginning in 2012, the President must certify annually in the Presidentôs Budget whether or not 

the provisions in this bill will increase the budget deficit in the coming fiscal year.  In the event 

the President determines that the provisions in this bill will increase the deficit, he or she 



58 

would be required to include with the certification, the percentage by which the exchange credits 

and subsidies in this bill need to be reduced, such that the aggregate amount of such reductions is 

equal to the amount of the deficit increase.  The President must then instruct the Secretary of 

Health and Human Services and the Secretary of the Treasury to make such reductions in 

these credits and subsidies.   

Effective Date 

The provision is effective for the President's Budget submitted in 2012. 

 ñSubpart B ï Credit for Small Employersò 

Sec. 1221. Small Business Tax Credit  

Present Law 

The Code does not provide a tax credit for employers that provide health coverage for their 

employees. The cost to an employer of providing health coverage for its employees is generally 

deductible as an ordinary and necessary business expense for employee compensation.
6
 In 

addition, the value of employer- provided health insurance is not subject to employer paid 

Federal Insurance Contributions Act (FICA) tax. 

The Code generally provides that employees are not taxed on the value of employer-provided 

health coverage under an accident or health plan.  That is, these benefits are excluded from gross 

income.  In addition, medical care provided under an accident or health plan for employees, their 

spouses, and their dependents is excluded from gross income.  Active employees participating in 

a cafeteria plan may be able to pay their share of premiums on a pre-tax basis through salary 

reduction.
7
  Such salary reduction contributions are treated as employer contributions and thus 

also are excluded from gross income.
 
 

Committee Bill 

Small business employers eligible for the credit  

Under the Committee Bill, a tax credit is provided for a qualified small employer for 

contributions to purchase health insurance for its employees.  A qualified small business 

employer for this purpose generally is an employer with no more than 25 full-time equivalent 

employees (FTEs) employed during the employerôs taxable year, and whose employees have 

annual full-time equivalent wages that average no more than $40,000.  However, the full amount 

of the credit is available only to an employer with ten or fewer FTEs and whose employees have 

average annual fulltime equivalent wages from the employer of less than $20,000.  These wage 

limits are indexed to CPI-U for years beginning in 2014.  Under the provision, an employerôs 

FTEs are calculated by dividing the total hours worked by all employees during the employerôs 

tax year by 2080.  For this purpose, the maximum amount of hours that are counted for any 

                                                 
6
 Sec. 162.  However see special rules in sections 419 and 419A for the deductibility of contributions to welfare 

benefit plans with respect to medical benefits for employees and their dependents.  
7
  Sec. 125.    
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single employee are 2080.  Wages are defined the same as for purposes of FICA and the average 

wage is determined by dividing the total wages paid by the small employer by the number of 

FTEs. Hours worked and wages earned by seasonal workers are exempt from these calculations 

for purposes of determining eligibility for the small business tax credit.  A seasonal worker is 

defined as an individual who performs labor or services on a seasonal basis where, ordinarily, the 

employment pertains to or is the kind exclusively performed at certain seasons or periods of the 

year and which, by nature, may not be continuous or carried on throughout the year.   

The credit is only available to offset actual tax liability and is claimed on the employerôs tax 

return.  The credit is not payable in advance to the taxpayer or refundable.  Thus, the employer 

must pay the employeesô premiums during the year and claim the credit at the end of the year on 

its income tax return.  The credit is a general business credit, and can be carried back for one 

year and carried forward for 20 years.  The credit is available for tax liability under the 

alternative minimum tax.  

Years the credit is available  

Phase I.   

Under the provision, the credit is initially available for a maximum of two taxable years for any 

qualified small business employer offering health insurance.  Health insurance coverage for 

Phase I is health insurance coverage within the meaning of Code section 9832 which is generally 

health insurance coverage purchased from an insurance company licensed under State law.  This 

initial phase of the credit is available for tax years 2011 and 2012.  

Phase II.   

For taxable years beginning in 2013, the credit is only available for a small business employer 

that purchases health insurance coverage for its employees through the State exchange but only 

with respect to premiums for coverage after June 30, 2013.  If a State has not yet adopted the 

reformed rating rules, qualifying small business employers in the State are not eligible to receive 

the credit.  The credit is available for the first two years that a qualified small employer 

purchases health insurance coverage for its employees through the State exchange.   

Calculation of credit amount   

Phase I   

The credit is equal to the applicable percentage of the small business employerôs contribution to 

the health insurance premium for each covered employee.  Only non-elective contributions by 

the employer are taken into account in calculating the credit. Therefore, any amount contributed 

pursuant to a salary reduction arrangement under a cafeteria plan within the meaning of section 

125 is not treated as an employer contribution for purposes of this credit.  The credit is equal to 

the dollar amount of the employerôs contribution multiplied by an applicable percentage.  The 

first step in determining the applicable percentage is to calculate the employerôs contribution as a 

percentage of the lesser of (1) the total premium for an employeeôs coverage or (2) a small 

business bench mark premium.  This tax credit is only available if this percentage is at least 50.  

If the employer contribution percentage is at least 50, the applicable tax credit percentage is 35.  
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The bench mark premium is the average total premium cost in the small group market for 

employer sponsored coverage in the employerôs State.  The premium and the benchmark 

premium vary based on the type of coverage being provided to the employee (i.e., single, adult 

with child, family or two adults). 

Phase II   

The credit is equal to the applicable percentage of the small business employerôs contribution to 

the health insurance premium for each covered employee.  Only non-elective contributions by 

the employer are taken into account in calculating the credit. Therefore, any amount contributed 

pursuant to a salary reduction arrangement under a cafeteria plan within the meaning of section 

125 is not treated as an employer contribution for purposes of this credit.  The credit is equal to 

the dollar amount of the employerôs contribution multiplied by an applicable percentage.  The 

first step in determining the applicable percentage is to calculate the employerôs contribution as a 

percentage of the lesser of (1) the total premium for an employeeôs coverage or (2) a small 

business bench mark premium.  This tax credit is only available if this percentage is at least 50.  

If the employer contribution percentage is at least 50, the applicable tax credit percentage is 50.  

The bench mark premium is the average total premium cost in the small group market for 

employer sponsored coverage in the employerôs State.  The premium and the benchmark 

premium vary based on the type of coverage being provided to the employee (i.e., single, adult 

with child, family or two adults). 

Special rules 

For both the Phase I and Phase II credits, the employer is entitled to a deduction under section 

162 equal to the amount of the employer contribution minus the dollar amount of the credit.  For 

example, if a qualified small employer pays 100 percent of the cost of its employeesô health 

insurance coverage and the tax credit under this provision is 50 percent of that cost, the employer 

is able to claim a section 162 deduction for the other 50 percent of the premium cost.   

The credit is phased out for employers with more than ten FTEs but not more than 25 FTEs by 

six percent of the base credit percentage for each employee above ten. Simultaneously, the credit 

phases out for an employer for whom the average wages per employee is between $20,000 and 

$40,000 at a rate of five percent for each $1,000 increase of average wages above $20,000. 

The employer is determined by applying the employer aggregations rules in section 414(b), (c), 

and (m).  In addition, the definition of employee includes a leased employee within the meaning 

of section 414(n).
8
  

                                                 
8
 Section 414(b) provides that, for specified employee benefit purposes, all employees of all corporations which are 

members of a controlled group of corporations are treated as employed by a single employer. There is a similar rule 

in section 414(c) under which all employees of trades or businesses (whether or not incorporated) which are under 

common are treated under regulations as employed by a single employer, and, in section 414(m), under which 

employees of an affiliated service group (as defined in that section) are treated as employed by a single employer.  

Section 414(n) provides that leased employees, as defined in that section, are treated as employees of the service 

recipient for specified purposes. Section 414(o) authorizes the Treasury to issue regulations to prevent avoidance of 

the certain requirement under section 414(m) and 414(n).    
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Organizations exempt from tax under section 501(a) by reason of being described in section 

501(c)(3) (i.e., charitable organizations) that otherwise qualify for the small business tax credit 

are eligible to receive the credit.  However, for tax-exempt organizations, the applicable 

percentage for the credit during Phase I is limited to 25 and the applicable percentage for the 

credit during Phase II is limited to 35.  The small business tax credit is otherwise calculated in 

the same manner for tax-exempt organizations that are qualified small employers as the tax credit 

is calculated for all other qualified small employers.  Charitable organizations are eligible to 

apply the tax credit against the organization's liability as an employer for payroll taxes for the 

taxable year to the extent of: (1) the amount of income tax withheld from its employees under 

section 3401(a), (2) the amount of hospital insurance tax withheld from its employees under 

section 3101(b), (3) and the amount of the hospital tax imposed on the organization under section 

3111(b).  However, the charitable organization is not eligible for a credit in excess of the amount 

of these payroll taxes. 

Self-employed individuals, including partners and sole proprietors, two percent share-holders of 

an S Corporation, and five percent owners of a C Corporation are not treated as employees for 

purposes of this credit.  There is also a special rule to prevent sole proprietorships from receiving 

the credit for the owner and their family members.  Thus, no credit is available for contribution 

to the purchase of health insurance for these individuals and the individual is not taken into 

account in determining the number of employees or average full-time equivalent wages.   

Effective Date   

The Committee Bill is effective for taxable years beginning after December 31, 2010.   

Subtitle D - Shared Responsibility 
 

PART I ï Individual Responsibility 

Sec. 1301. Penalty on Individuals Without Essential Health Benefits Coverage   

Present Law  

Federal law does not require individuals to have health insurance.  Only the Commonwealth of 

Massachusetts, through its statewide program, requires that individuals have health insurance 

(although this policy has been considered in other states, such as California, Maryland, Maine, 

and Washington).  All adult residents of Massachusetts are required to have health insurance that 

meets ñminimum creditable coverageò standards if it is deemed ñaffordableò at their income 

level under a schedule set by the board of the Commonwealth Health Insurance Connector 

Authority ("Connector").  Individuals report their insurance status on State income tax forms.  

Individuals can file hardship exemptions from the mandate; persons for whom there are no 

affordable insurance options available are not subject to the requirement for insurance coverage. 

For taxable year 2007, an individual without insurance and who was not exempt from the 

requirement did not qualify under Massachusetts law for a State income tax personal exemption.  
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For taxable years beginning on or after January 1, 2008, a penalty is levied for each month an 

individual is without insurance.  The penalty consists of an amount up to 50 percent of the lowest 

premium available to the individual through the Connector.  The penalty is reported and paid by 

the individual with the individualôs Massachusetts State income tax return at the same time and 

in the same manner as State income taxes.  Failure to pay the penalty results in the same interest 

and penalties as apply to unpaid income tax. 

Committee Bill 

Personal responsibility requirement   

Beginning July 1, 2013, all U.S. citizens and legal residents are required to maintain health 

insurance coverage.  Coverage may be acquired through the individual market, a public program 

such as Medicare, Medicaid, the Childrenôs Health Insurance Program, Veteranôs Health Care 

Program, TRICARE, or through an employer (or as a dependent of a covered employee).  If 

coverage is acquired through an employer in the small group market, it must meet or exceed the 

requirements of a bronze plan in the exchange.  If the employer is in the large group market, the 

plan must provide first dollar coverage for prevention-related services
9
, have no unreasonable 

annual or lifetime limits on coverage, and have a maximum out-of-pocket limit that is less than 

that provided by the standards established under the HSA Present Law limit in order to meet 

minimum creditable coverage.  Exemptions from the requirement to have health coverage are 

allowed for religious objections that are consistent with those allowed under Medicare, and for 

undocumented aliens.  An individual enrolled in a grandfathered plan, or individuals of any age 

enrolled in "young invincibles" policies in an exchange are deemed to have met the 

responsibility requirement. 

In order to ensure compliance, individuals are required to report on their Federal income tax 

return the months for which they maintain the required minimum health coverage for themselves 

and all dependents under age 18.  In addition, insurers (including employers who self-insure), 

must report information on health insurance coverage to both the covered individual and to the 

IRS.  Insurers will be required to identify the primary insured individual and any other 

individuals covered by the policy, as well as the dates during which the individual maintained 

coverage during the tax year.  Insurers may be required to include other relevant information as 

determined by the Secretary.  A similar reporting requirement applies to employers with respect 

to individuals enrolled in public health insurance plans or group health plans if the reporting is 

not provided by the insurer (e.g. in the case of self-insured plans). 

Open enrollment in the individual market.  

The initial open-enrollment period for eligible individuals in the individual and small-group 

market (excluding grandfathered plans) lasts from March 1, 2013 through May 31, 2013, and 

during the same period in subsequent years.  Special enrollment periods are allowed for 

qualifying events, consistent with those included in the Public Health Service Act, such as when 

an individual becomes a dependent through marriage or birth, or when an individual loses other 

health insurance coverage.  There may be additional special enrollment periods allowed, 

                                                 
9
 Except in cases where value-based insurance design is used. 
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consistent with those allowed under Medicare Part D (for example, special enrollment periods 

may be allowed for exceptional circumstances as determined by the Secretary of Health and 

Human Services).  During each annual open enrollment period individuals may change plans or 

remain in their current plan.   

Penalty 

Individuals who fail to maintain essential health benefits coverage are subject to a penalty of 

$750 per adult in the household, with a maximum of two adults per household.  This per adult 

penalty is phased in as follows:  $0 for 2013; $200 for 2014; $400 for 2015; $600 in 2016, $750 

in 2017 and indexed to CPI-U beginning in 2018 and thereafter.   

The penalty applies to any period during which the individual is not covered by a health 

insurance plan with the minimum required benefit but is prorated for partial years of 

noncompliance.  No penalty is assessed for individuals not maintaining health insurance for a 

period less than or equal to three months in the tax year.  However, penalties are assessed for 

those not insured for more than three months during the tax year. 

The penalty is assessed through the Code and accounted for as an additional amount of Federal 

tax owed.  However, it is not subject to the enforcement provisions of subtitle F of the tax code.
10

   

Instead, in cases in which payment is not forthcoming following the initial notice and demand for 

payment, collection is limited to withholding of Federal payments otherwise due to the uninsured 

individual.  The use of liens and seizures otherwise authorized for collection of taxes does not 

apply to the collection of this penalty.  Non-compliance with the personal responsibility 

requirement to have health coverage is not subject to criminal or civil penalties under the Code 

and interest does not accrue for failure to pay such assessments in a timely manner.   

Exemptions from the penalty are allowed for individuals where the full premium of the lowest 

cost option available to them (net of subsidies and employer contribution, if any) exceeds eight 

percent of their AGI in 2013. This income limit is indexed to the excess of premium growth over 

income growth beginning in 2014.  Exemptions from the penalty are also allowed for individuals 

below 100 percent of the Federal Poverty Level, individuals with sincerely held beliefs who 

participate in health arrangements provided by established religious organizations (e.g., those 

participating in Health Sharing Ministries), individuals experiencing hardship situations (as 

determined by the Secretary of HHS) and individuals who are Indians as defined in section 4 of 

the Indian Health Care Improvement Act.  Determinations of an individuals' exemption, do not 

take into account income from individuals not subject to the requirement.   

The Government Accountability Office must undertake a study of the affordability of coverage, 

including the impact of the provision of small business and individual tax credits in maintaining 

and expanding coverage, the availability of affordable plans, and the ability of Americans to  

                                                 
10

 IRS authority to assess and collect taxes is generally provided in subtitle F "Procedure and 

Administration" in the Code.  That subtitle establishes the rules governing both how taxpayers are 

required to report information to the IRS and pay their taxes as well as their rights. It also establishes the 

duties and authority of the IRS to enforce the Code, including civil and criminal penalties.  

Deleted: per capita

Deleted: premiums for the insured market as 

determined by the Secretary of HHS.
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meet the personal responsibility requirement.  Such report shall be made to the Congressional 

committees of jurisdiction no later than February 1, 2014.  The committees must report 

legislation no later than April 1, 2014 to examine the implementation and assessment of the 

provision and to bring such legislation to the floor in each chamber within 15 days of reporting 

by such committees.  In the Senate, this legislation is subject to 30 hours of debate.  Once passed 

by both chambers, the conference report is limited to ten hours of debate in the Senate. 

Automatic enrollment   

Employers with 200 or more employees must automatically enroll employees into health 

insurance plans offered by the employer.  Employees may decline employer coverage, however, 

if they are able to demonstrate that they have coverage from another source (e.g., through a 

public program such as Medicare, Medicaid or the Childrenôs Health Insurance Program or as a 

dependent in a spouse or other family memberôs health benefits).   

Additionally, States have the option to establish a process for auto-enrollment of individuals and 

families into policies offered in the individual and small group markets.  State programs for auto 

enrollment must be approved by the Secretary of HHS. 

Effective Date 

The Committee Bill is effective for taxable years beginning after December 31, 2012.  

Sec. 1302. Reporting of Health Insurance Coverage  

Present Law 

No provision. 

Committee Bill  

Under the Committee Bill, insurers (including employers who self-insure and therefore act as 

insurers) that provide essential health benefits coverage to an individual coverage must report 

certain health insurance coverage information to both the covered individual and to the Internal 

Revenue Service.  In the case of coverage provided by a governmental unit or any agency or 

instrumentality of a governmental unit, the reporting requirement applies to the person or 

employee who enters into the agreement to provide coverage (or their designee). 

The information required to be reported includes the name, address and taxpayer identification 

number of the primary insured and each other individual obtaining coverage under the policy, the 

dates during which the individual was covered under the policy during the calendar year, the 

amount of any premium tax credit or cost-sharing subsidy received by the individual with respect 

to such coverage, and such other information as the Secretary may require.   

To the extent the coverage is provided through the group health plan of the individual's 

employer, the insurer is also required to report the name, address and employer identification 

number of the employer, the portion of the premium, if any, required to be paid by the employer, 
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and any information the Secretary may require to administer the new tax credit for qualified 

small employers. 

The insurer is required to report the above information, along with the name, address and contact 

information of the reporting insurer, to the covered individual on or before the January 31 of the 

year following the calendar year for which the information is required to be reported to the 

Internal Revenue Service. 

Effective Date   

The Committee Bill is effective for calendar years beginning after 2012. 

PART II ï Employer Responsibility 

Sec. 1306. Employer-Provided Health Insurance Coverage  

Present Law 

Currently, there is no Federal requirement that employers offer health insurance coverage to 

employees or their families.  However, as with other compensation, the cost of employer-

provided health coverage is a deductible business expense under section 162 of the Code.
11

  In 

addition, employer-provided health insurance coverage is generally not included in an 

employeeôs gross income.
12

  

Employees participating in a cafeteria plan may be able to pay the portion of premiums for health 

insurance coverage not otherwise paid for by their employers on a pre-tax basis through salary 

reduction.
13 

 Such salary reduction contributions are treated as employer contributions for 

purposes of the Code, and are thus excluded from gross income.  

One way that employers can offer employer-provided health insurance coverage for purposes of 

the tax exclusion is to offer to reimburse employees for the premiums for health insurance 

purchased by employees in the individual health insurance market.  The payment or 

reimbursement of employeesô substantiated individual health insurance premiums is excludible 

from employeesô gross income.
14

  This reimbursement for individual health insurance premiums 

can also be paid for through salary reduction under a cafeteria plan.
15

  However, this offer to 

reimburse individual health insurance premiums constitutes a group health plan  

The Employee Retirement Income Security Act of 1974 (ERISA)
16

 preempts State law relating 

to certain employee benefit plans, including employer-sponsored health plans.  While ERISA 

specifically provides that its preemption rule does not exempt or relieve any person from any 

State law which regulates insurance, ERISA also provides that an employee benefit plan is not 

                                                 
11 Sec. 162.  However see special rules in sections 419 and 419A for the deductibility of contributions to 

welfare benefit plans with respect to medical benefits for employees and their dependents.  
12

 Sec. 106. 
13 

 Sec. 125.    
14

 Rev. Rul. 61-146 (1961-2 CB 25). 
15

 Proposed Treas. Reg. sec.1.125-1(m). 
16

 P.L. 93-406 
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deemed to be engaged in the business of insurance for purposes of any State law regulating 

insurance companies or insurance contracts.  As a result of this ERISA preemption, self-insured 

employer-sponsored health plans need not provide benefits that are mandated under State 

insurance law.   

While ERISA does not require an employer to offer health benefits, it does require compliance if 

an employer chooses to offer health benefits, such as compliance with plan fiduciary standards, 

reporting and disclosure requirements, and procedures for appealing denied benefit claims.  

There are other Federal requirements for health plans which include, for example, rules for 

health care continuation coverage.
 17

  The Code imposes an excise tax on group health plans that 

fail to meet these other requirements.
18

  The excise tax generally is equal to $100 per day per 

failure during the period of noncompliance and is imposed on the employer sponsoring the plan.   

Under Medicaid, States may establish ñpremium assistanceò programs, which pay a Medicaid 

beneficiaryôs share of premiums for employer-sponsored health coverage.  Besides being 

available to the beneficiary through his or her employer, the coverage must be comprehensive 

and cost-effective for the State.  An individualôs enrollment in an employer plan is considered 

cost-effective if paying the premiums, deductibles, coinsurance and other cost-sharing 

obligations of the employer plan is less expensive than the Stateôs expected cost of directly 

providing Medicaid-covered services.  States are also required to provide coverage for those 

Medicaid-covered services that are not included in the private plans.  A 2007 analysis showed 

that 12 States had Medicaid premium assistance programs as authorized under Present Law.  

Committee Bill 

Penalty for employees receiving premium credits.   

Any employer with more than 50 employees that does not offer coverage for all its full-time 

employees, does not provide coverage that is affordable, or does not provide coverage with an 

actuarial value of at least 65 percent, is required to pay a penalty. The penalty is an excise tax 

that is imposed for each employee who receives a premium tax credit for health insurance 

purchased through a state exchange.  The number of employees is determined based on the 

number of full-time employees during the most recent year using the definition of employee that 

applies for purposes of determining if an employer is eligible for the small employer exception 

from COBRA continuation coverage.
19

 

For each full-time employee (defined as working 30 hours or more each week) receiving a 

premium tax credit through a state exchange, the employer is required to pay a flat dollar amount 

set by the Secretary of HHS and published in a schedule each year. The flat dollar amount is 

equal to the national average tax credit.  These payments are not linked to an individual 

employee, but are contributed to a general fund.  The penalty for each employer is capped at an 

amount equal to $400 multiplied by the total number of employees of the employer (regardless 

                                                 
17

 These rules were added to ERISA and the Code by the Consolidated Omnibus Budget Reconciliation 

Act of 1985 ("COBRA") (Pub. L. No. 99-272).  
18

 Sec. 4980B. 
19 Treas. Reg. 54.4980B-3, Q&A 2. 
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of how many are receiving the premium tax credit).  This amount is indexed to premium growth 

in the state exchanges beginning in 2014.   

Thus, the employer must pay the lesser of the flat dollar amount multiplied by the number of 

full -time employees receiving a tax credit or an excise tax of $400 per employee paid on its total 

number of full-time employees.  For example, Employer A, who does not offer health coverage, 

has 100 employees, 30 of whom receive a tax credit for enrolling in a state exchange offered 

plan.  If the flat dollar amount set by the Secretary of HHS for that year is $3,000, Employer A 

should owe $90,000.  Since the maximum amount an employer must pay per year is limited to 

$400 multiplied by the total number of employees (for Employer A, 100), however, Employer A 

must pay only $40,000 (the lesser of the $40,000 maximum and the $90,000 calculated tax).  

The excise taxes imposed under this provision are payable on an annual, monthly or other 

periodic basis as the Secretary of Treasury may prescribe.  The excise taxes imposed under this 

provision for employees receiving premium tax credits are not deductible under section 162 as a 

business expense.  

Employer offer of health insurance coverage.   

Under the Committee Bill, as under Present Law, an employer is not required to offer health 

insurance coverage. If an employee is offered health insurance coverage by his or her employer 

and chooses to enroll in the coverage, the employer-provided portion of the coverage is excluded 

from gross income.  The tax treatment is the same whether the employer offers coverage outside 

of a state exchange or the employer offers a coverage option through a state exchange.   

Definition of coverage  

As a general matter, if an employee is offered affordable employer-provided health insurance 

coverage, the individual is ineligible for a premium tax credit for health insurance purchased 

through a state exchange.   

Unaffordable coverage 

If an employee is offered unaffordable coverage by their employer or coverage with an actuarial 

value of less than 65 percent, however, the employee can be eligible for the premium tax credit, 

but only if the employee declines to enroll in the coverage and purchases coverage through the 

exchange instead.  Unaffordable is defined as coverage with a premium required to be paid by 

the employee that is more than 10 percent of the employeeôs household MGI (as defined for 

purposes of the premium tax credits provided under the bill).  This percentage of the employee's 

income is indexed to the per capita growth in premiums for the insured market as determined by 

the Secretary of HHS.  The employee must seek an affordability waiver from the state exchange 

and provide information as to family income and the premium of the lowest cost employer 

option offered to them.  The state exchange then provides the waiver to the employee.  The 

employer penalty applies for any employee(s) receiving an affordability waiver. 

 For purposes of determining if coverage is unaffordable, required salary reduction contributions 

are treated as payments required to be made by the employee.   However, if an employee is 

reimbursed by the employer for any portion of the premium for health insurance coverage 
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purchased through the exchange, including any reimbursement through salary reduction 

contributions under a cafeteria plan, the coverage is employer-provided and the employee is not 

eligible for premium tax credits.  Thus, an individual is not permitted to purchase coverage 

through the exchange, apply for the premium tax credit, and pay for the individual's portion of 

the premium using salary reduction contributions under the cafeteria plan of the individual's 

employer.  

Within five years of implementation, the Secretary of HHS must conduct a study to determine if 

the definition of affordable could be lowered without significantly increasing costs or decreasing 

employer coverage. 

Effect of Medicaid enrollment 

A Medicaid-eligible individual can always choose to leave the employerôs coverage and enroll in 

Medicaid, and an employer is not required to pay an excise tax for any employees enrolled in 

Medicaid.  

Report on the effect of the excise taxes 

The Secretary of Labor is required to review and report to Congress the effect of the excise taxes 

and assessments on workersô wages.  In order to conduct the statistical analysis necessary to 

conduct this review, the secretary of Labor must use the Bureau of Labor Statistics' National 

Compensation Survey.  The National Compensation Survey provides comprehensive measures 

of wages and employment costs.  Earnings data is available for metropolitan and rural areas, 

broad geographic regions and on a national basis.
20

 

Effective Date   

The effective date for this provision is July 1, 2013. 

Subtitle E ï Federal Program for Health Care Cooperatives 

 
Sec. 1401. Establishment of Federal Program for Health Care Cooperatives. 

 

PART D ï Federal Program for Health Care Cooperatives 

 
Present Law  

 

There is no Present Law facilitating the creation of non-profit, member-run health insurance 

companies. Furthermore, there is no Present Law authorizing the Secretary to provide grants or 

                                                 
20

 The Department of Labor currently administers several programs where they have an obligation to 

determine that an activity will not adversely affect American workersô salaries or working conditions.  

For example, the Departmentôs Employment Training Administration performs that function under the 

foreign labor certification program.  
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loans to existing non-profit, member-run health insurance companies. The Committee Bill 

builds, in part, on existing non-profit tax law which is summarized below. 

 

Health insurance may be provided by different types of insurance companies including mutual, 

stock ownership, life, and property and casualty. Present law provides special rules for 

determining the taxable income of insurance companies.  Both mutual insurance companies (e.g. 

collective owned by its members) and stock insurance companies are subject to Federal income 

tax under these rules.  Separate sets of rules apply to life insurance companies and to property 

and casualty insurance companies.  Insurance companies are subject to Federal income tax at 

regular corporate income tax rates. 

 

An insurance company that provides health insurance is subject to Federal income tax as either a 

life insurance company or as a property insurance company, depending on its mix of lines of 

business and on the resulting portion of its reserves that are treated as life insurance reserves.  

For Federal income tax purposes, an insurance company is treated as a life insurance company if 

the sum of its (1) life insurance reserves and (2) unearned premiums and unpaid losses on non-

cancellable life, accident or health contracts not included in life insurance reserves, comprises 

more than 50 percent of its total reserves. 

 

The IRC generally provides for exemption from Federal income tax for certain organizations.  

These organizations include, among other, those that engage in insurance activities including:  

(1) certain fraternal beneficiary societies, orders, or associations operating under the lodge 

system or for the exclusive benefit of their members, that provide for the payment of life, sick, 

accident, or other benefits to the members or their dependents; (2) certain voluntary employeesô 

beneficiary societies that provide for the payment of life, sick, accident, or other benefits to the 

members of the association or their dependents or designated beneficiaries; (3) certain 

benevolent life insurance associations of a purely local character; (4) certain small, non-life 

insurance companies with annual gross receipts of no more than $600,000 ($150,000 in the case 

of a mutual insurance company); (5) certain membership organizations established to provide 

health insurance to certain high-risk individuals; (6) certain organizations established to provide 

workersô compensation insurance. 

 

Certain health maintenance organizations (HMOs) have been held to qualify for tax exemption 

as charitable organizations.  Specifically, the Tax Court held that a staff model HMO qualified as 

a charitable organization.  A staff model HMO generally employs its own physicians and staff 

and serves its subscribers at its own facilities.  The court concluded that the HMO satisfied the 

community benefit standard, as its membership was open to almost all members of the 

community.  Although membership was limited to persons who had the money to pay the fixed 

premiums, the court held that this was not disqualifying because the HMO had a subsidized 

premium program for persons of lesser means to be funded through donations and Medicare and 

Medicaid payments.  The HMO also operated an emergency room open to all persons regardless 

of income.  Generally speaking, the Courts have held that a healthcare provider must make its 

services available to all in the community plus provide additional community or public benefits. 

The benefit must either further the function of government-funded institutions or provide a 

service that would not likely be provided within the community but for the subsidy.  Further, the 
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additional public benefit conferred must be sufficient to give rise to a strong inference that the 

public benefit is the primary purpose for which the organization operates. 

 

Tax law also provides that an organization may not be exempt from tax unless no substantial part 

of its activities consists of providing commercial-type insurance.  For this purpose, commercial-

type insurance excludes, among other things:  (1) insurance provided at substantially below cost 

to a class of charitable recipients and (2) incidental health insurance provided by an HMO of a 

kind customarily provided by such organizations. At enactment of this law in 1986, the following 

reasons for the provision were stated: (1) concern that exempt charitable and social welfare 

organizations that engaged in insurance activities are engaged in an activity whose nature and 

scope is so inherently commercial that tax exempt status is inappropriate; (2) belief that the tax-

exempt status of organizations engaged in insurance activities provides an unfair competitive 

advantage to these organizations; and (3) the availability of tax-exempt status provides incentive 

for some large insurance entities to compete directly with commercial insurance companies.   

 

Committee Bill 

 

PART D ï Federal Program for Health Care Cooperatives 

 

Sec. 2251.  Federal Program To Assist Establishment And Operation Of Nonprofit, Member-

Run Health Insurance Issuers. 
 

The Committee Bill authorizes $6 billion in funding for, and instructs the Secretary, to establish 

the Consumer Operated and Oriented Plan (CO-OP) program to foster the creation of non-profit, 

member-run health insurance companies that offer qualified health benefits that serve eligible 

individuals in one or more states.  CO-OP grantees would compete in the reformed individual 

and small group insurance markets on a level regulatory playing field. Federal funds would be 

distributed as loans for start-up costs and grants for meeting solvency requirements.  

 

Under the Committee Bill, no later than January 1, 2010, the Secretary would make the grant and 

loan awards.  The Secretary would make grant and loan awards after taking into account the 

recommendations of the advisory board chaired by the Secretary or a designate.  The Secretary 

would make grant and loan awards giving priority to applicants that will offer qualified health 

benefits on a statewide basis, that use an integrated care model, and have significant private 

support. The Secretary would ensure that there is sufficient funding to establish at least one 

qualified non-profit health insurance issuer in each state and the District of Columbia.  If no 

health insurance issuer applies within a state, the Secretary may use funds for the program to 

award grants to encourage the establishment of qualified issuers within the state or the expansion 

of an issuer from another state to the state with no applicants.  

 

The Committee Bill would require that those receiving loans or grants under the CO-OP program 

enter into an agreement with the Secretary requiring the recipient of CO-OP funds to meet and 

continue to meet any requirement to be treated as a qualified nonprofit health insurance issuer, 

and any requirements to receive the loan or grant.  The Committee Bill would also require that 

the agreement prohibit the use of loan or grant funds for carrying on propaganda, attempting to 

influence legislation, or marketing. The Committee Bill further stipulates that if the Secretary 
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determined that a grantee failed to meet the aforementioned requirements, and failed to 

implement appropriate corrective action within a reasonable period of time after being made 

aware of such failure, then the grantee would repay the Secretary 110 percent of the aggregate 

amount of the loans and grants received plus interest. The Secretary would then notify the 

Secretary of the Treasury of any failure that results in the termination of the issuerôs tax exempt 

status under the Committee Bill.  

 

The Committee Bill would require the Secretary to award loans and grants under the CO-OP 

program no later than January 1, 2012. The Committee Bill would further require that the 

Secretary make such awards after receiving recommendations from an advisory board consisting 

of 15 members appointed by the Comptroller General of the United States meeting the same 

qualifications for appointment to the Medicare Payment Advisory Commission. Board members 

would be required to be appointed within three months of enactment of the Committee Bill and 

would be required to satisfy ethics and conflict of interest standards protecting against insurance 

industry involvement and interference. Board members would also generally be subject to the 

requirements of the Federal Advisory Committee Act. Board members would not be 

compensated in any way except for travel expenses, including a per diem.   

 

The Committee Bill would define a qualified nonprofit health insurance issuer as an organization 

meeting the following requirements: 

 

(1) It must be organized as a non-profit, member corporation under State law;  

 

(2) It must not be an existing organization that provides insurance as of July 16, 2009, and must 

not be an affiliate or successor of any such organization;  

 

(3) Substantially all of its activities must consist of the issuance of qualified health benefit plans 

in the individual and small group markets in each state in which it is licensed to issue such plans;  

 

(4) It must not be sponsored by a state, county, or local government, or any government 

instrumentality;  

 

(5) Its governing documents incorporate ethics and conflict of interest standards protecting 

against insurance industry involvement and interference;  

 

(6) Governance of the organization must be subject to a majority vote of its members;  

 

(7) It must operate with a strong consumer focus, including timeliness, responsiveness, and 

accountability to members in accordance with regulations to be promulgated by the Secretary of 

HHS;  

 

(8) It must be in compliance with all the other requirements that other qualified health benefits 

plans must meet in any state, including solvency and licensure requirements, rules on payments 

to providers, rules on network adequacy, rates and form filing rules, and any applicable state 

premium assessments. Additionally, the organization would be required to coordinate with state 

insurance reforms described in Sec. 2225(a)(2)(A); and 
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(9) Any profits made would be required to be used to lower premiums, improve benefits, or other 

programs intended to improve the quality of health care delivered to members.  

 

The Committee Bill would permit organizations participating in the CO-OP program to enter 

into collective purchasing arrangements for services and items that increase administrative and 

other cost efficiencies, especially to facilitate start-up of the entities, including claims 

administration, general administrative services, health information technology, and actuarial 

services.  The Committee Bill would permit establishment of a purchasing council to execute 

these collective purchasing agreements. The council would be explicitly prohibited from setting 

payment rates for health care facilities and providers. There would not be any representatives of 

Federal, state, or local government or any employee or affiliate of an existing private insurer on 

the council.  The council would be subject to existing anti-trust statutes.    

 

The Committee Bill would prohibit the Secretary of HHS from participation in any negotiations 

between qualified health insurance issuers or a private purchasing council and any health care 

facilities, providers or drug manufacturer. The Secretary would also be prohibited from 

establishing or maintaining a price structure or interfering in any way with the competitive nature 

of providing health benefits through the program. 

 

Under the Committee Bill, an organization receiving a grant or loan under the CO-OP program 

qualifies for exemption from Federal income tax only with respect to periods for which the 

organization is in compliance with the requirements of the CO-OP program and with the terms of 

any CO-OP grant or loan agreement to which such organization is a party.  CO-OP organizations 

would also be subject to organizational and operational requirements applicable to certain non-

profits under tax law, including the prohibitions on net earnings benefiting any private 

shareholder or individual, on substantial involvement in political activities, and on lobbying 

activities. 

 

CO-OP grantees would be required to file an application for exempt status with the Internal 

Revenue Service and would be subject to annual information reporting requirements under the 

Committee Bill.  In addition, CO-OP grantees would be required to disclose on their annual 

information return the amount of reserves required by each state in which it operates (ñsolvency 

requirementò) and the amount of reserves on hand.   

 

Under the Committee Bill, the Comptroller General of the United States would be instructed to 

have the U.S. Government Accountability Office (GAO) conduct an ongoing study of 

competition and market concentration in the health insurance market after implementation of the 

reforms made by this proposal. The study would include an analysis of new health insurance 

companies in the market and any recommendations for administrative or legislative changes 

deemed necessary or appropriate to increase competition in the health insurance market. The 

GAO would report their findings no later than December 31 of each even-numbered year 

beginning with 2014.  

 

Subtitle FðTransparency and Accountability 
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Sec. 1501. Provisions Ensuring Transparency and Accountability. 

Sec. 2229. Requirements relating to Transparency and Accountability. 
 

Present Law 

 

No provision. 

 

Committee Bill 

 

States would be required to establish an ombudsmen program to address complaints related to 

health benefits plan issued within the state.  The program would (1) require each offeror of a 

health benefits plan within a state to provide an internal claims appeals process, (2) authorize an 

individual covered by a plan to have access to the services of an ombudsman if the internal 

appeal lasts more than three months or involves a life-threatening issue, or (3) to resolve 

problems with obtaining premium credits or cost-sharing subsidies.   

 

Each state would establish a competitive program to provide grants to eligible entities to 

develop, support, and evaluate consumer assistance programs related to navigating options for, 

and selecting appropriate, health plan coverage. The grant application process would be fair and 

open and attempt to ensure regional and geographic equity. Grantee organizations may include 

Small Business Development Centers (SBDCs) as well as commercial fishing organizations, 

ranching and farming organizations, and other organizations capable of conducting community 

based health care outreach and enrollment assistance for hard to reach and rural workers.  

Organizations would be required to collect and report data to the Secretary on problems and 

inquiries.  There would be $30 million appropriated for fiscal year 2014 to carry out these 

activities and such sums as necessary in future years.   

 

Sec. 1502 Reporting on Utilization of Premium Dollars and Standard Hospital Charges. 
 

Present Law 

 

No provision. 

 

Committee Bill 

 

For plan years beginning after December 31, 2009, as prescribed by the Secretary of HHS, each 

offeror of a health benefits plan would report to the Secretary the percent of the premiums 

collected that are used to pay for items other than medical care.  Beginning each calendar year 

after 2009, each hospital operating within the U.S. would establish (and update) a list of its 

standard charges of items and services it provides, including each diagnosis-related group 

included under Medicare. 

 

Sec. 1503. Development and Utilization of Uniform Outline of Coverage Documents. 
 

Present Law 

 



74 

No provision. 

 

Committee Bill 

 

This provision mandates the development and utilization of uniform outline of coverage 

documents.  The Secretary of HHS would request the National Association of Insurance 

Commissioners (NAIC) to develop and submit to the Secretary, not later than 12 months after the 

date of enactment of this Act, standards for use by health insurance issuers in compiling and 

providing to enrollees an outline of coverage that accurately describes the coverage under the 

applicable health insurance plan. In developing such standards, the NAIC shall consult with a 

working group composed of representatives of consumer advocacy organizations, issuers of 

health insurance plans, and other qualified individuals.     

 

The standards shall ensure that the outline of coverage is presented in a uniform format of no 

more than four pages, with print of at least 12-point font, and written in language that is 

understandable to the average health plan enrollee.  The standards shall also ensure that the 

outline of coverage includes uniform definitions of standard insurance terms as well as a 

description of the coverage, including dollar amounts for the following benefits: daily hospital 

room and board, miscellaneous hospital services, surgical services, anesthesia services, physician 

services, prevention and wellness services, prescription drugs, and other benefits as identified by 

the NAIC.   

 

The standards should also ensure that the outline of coverage includes the exceptions, reductions 

and limitations on coverage; the cost-sharing provisions, including deductible, coinsurance and 

co-payment obligations; the renewability and continuation of coverage provisions; a statement 

that the outline is a summary of the policy or certificate and that the coverage document itself 

should be consulted to determine the governing contractual provisions and; a contact number for 

the consumer to call with additional questions as well as a web link where a copy of the actual 

individual coverage policy or group certificate of coverage can be reviewed and obtained.  For 

individual policies issued prior to January 1, 2000, the health insurance issuer will be deemed 

compliant with the web link requirement if the issuer makes a copy of the actual policy available 

upon request. 

 

If the NAIC submits the standards to the Secretary of HHS within 12 months of enactment, the 

Secretary has up to 60 days after the submission to promulgate regulations to apply such 

standards to entities described below.  If the NAIC fails to submit to the Secretary the standards 

within the 12-month period, the Secretary shall, not later than 90 days after the expiration of such 

12-month period, promulgate regulations providing for the application of Federal standards for 

outlines of coverage to entities. 

 

Not later than 24 months after enactment of legislation, each entity described below shall deliver 

an outline of coverage pursuant to the standards promulgated by the Secretary to an applicant at 

the time of application; an enrollee at the time of enrollment; or a policyholder or certificate 

holder at the time of issuance of the policy or delivery of the certificate. 
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An entity may provide this information in paper or electronic form.  An entity includes a health 

insurance issuer (including a group health plan) offering health insurance coverage within the 

U.S., a carrier for the Federal Employees Health Benefits Program, the Secretary of HHS with 

regard to specified Federal health insurance program.  The standards would preempt any related 

state standards that require an outline of coverage.  An entity that willfully fails to provide the 

information required under this section shall be subject to a fine of not more than $1,000 for each 

such failure. Such failure with respect to each enrollee shall constitute a separate offense for 

purposes of this subsection. 

 

Sec. 1504. Development of Standard definitions, Personal scenarios, and Annual 

Personalized Statements. 

 

Present Law 

 

No Provision. 

 

Committee Bill 

 

The Secretary of HHS would be required to do the following: 

 

¶ Develop standard definitions for health insurance terms including premium, deductible, co-

insurance, co-payment, out-of-pocket limit, preferred provider, non-preferred provider, 

out-of-network co-payments, UCR (usual, customary and reasonable) fees, excluded 

services, grievance and appeals, and such other terms as the Secretary determines. 

 

¶ Develop standard definitions for medical terms including hospitalization, hospital outpatient 

care, emergency room care, physician services, prescription drug coverage, durable 

medical equipment, home health care, skilled nursing care, rehabilitation services, 

hospice services, emergency medical transportation, and such other terms as the 

Secretary determines. 

 

¶ Develop scenarios which include information regarding on estimated out-of-pocket cost-

sharing and significant exclusions or benefit limits for such scenarios. 

 

¶ Develop standards for an annual personalized statement that summarizes an individualôs 
(including any covered dependents) use of health care services and claims paid in the 

previous year. 

 

Subtitle G ï Role of Public Programs 
 

Part I ï Medicaid Coverage for the Lowest Income Populations 
 

Sec. 1601.  Eligibility Standards and Methodologies. 

 

Present Law 
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Eligibility Standards and Methodologies.  Medicaid is a means-tested entitlement program 

operated by states within broad Federal guidelines.  Eligibility for Medicaid is determined not 

only based on financial requirements, but also on categorical requirements ï that is, to be eligible 

for Medicaid, one must be a member of a covered group, such as children, pregnant women, 

families with dependent children, the elderly, or the disabled.  ñChildless adultsò (non-elderly 

adults who are not disabled, pregnant, and/or parents of dependent children) on the other hand, 

are generally not eligible for Medicaid, regardless of their income.   

 

Medicaidôs income eligibility requirements place limits on the maximum amount of assets and 

income individuals may possess. Additional guidelines specify how states should calculate these 

amounts. The specific asset and income limitations that apply to each eligibility group are set 

through a combination of Federal parameters and state definitions. Consequently, these standards 

vary across states, and different standards apply to different population groups within states.  For 

some Medicaid eligibility groups, states are required to disregard certain amounts and/or types of 

income and expenses.  State application of income counting rules expand eligibility to higher-

income individuals.   

 

Of the approximately 50 different eligibility ñpathwaysò into Medicaid, some are mandatory 

while others may be covered at state option. Examples of mandatory groups include pregnant 

women and children under age six with family income below 133 percent of the Federal poverty 

level (FPL), children ages six through 18 up to 100 percent of FPL, and certain individuals with 

disabilities or over age 64 who qualify for cash assistance under the Supplemental Security 

Income (SSI) program. Examples of optional groups include pregnant women and infants with 

family income exceeding 133 percent FPL up to 185 percent FPL, and ñmedically needyò 

individuals who meet categorical requirements with income up to133 percent of the maximum 

payment amount applicable under statesô former Aid to Families with Dependent Children 

(AFDC) programs based on family size.  

 

Parents are eligible for Medicaid if they would have been eligible for the former AFDC program 

as of July 1, 1996.  The upper-income threshold for AFDC eligibility in 1996 ranged across 

states from 11 percent to 68 percent of FPL, although states have the flexibility to raise eligibility 

to higher levels (in some states, parents are eligible for Medicaid up to 200 percent of FPL) 

through a state plan amendment.  

 

Under Present Law, states are permitted to make presumptive eligibility determinations to enroll 

children, pregnant women, and certain women with breast or cervical cancer, for a limited period 

of time before full Medicaid applications are filed and processed.  Medicaid enrollment for such 

individuals is based on a preliminary determination by Medicaid providers of likely Medicaid 

eligibility.   

 

Medicaid Benefits.  Medicaid benefits are identified in Federal statute and regulations and 

include a wide range of medical care and services. Some benefits are specific items, such as 

eyeglasses and prosthetic devices. Other benefits are defined in terms of specific types of 

providers (e.g., physicians, hospitals). Still other benefits define specific types of services (e.g., 

family planning services and supplies, pregnancy-related services) that may be delivered by any 

qualified medical provider that participates in Medicaid. Finally, additional benefits include 
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premium payments for coverage provided through managed care arrangements and Medicare 

premium and cost-sharing support for individuals dually eligible for both Medicare and 

Medicaid. 

 

Some Medicaid benefits are mandatory, meaning they must be made available by states to the 

majority of Medicaid populations (i.e., those classified as ñcategorically needyò).  Other benefits 

may be covered at state option.  Examples of standard, mandatory benefits include inpatient 

hospital services, physician services, services provided by Federally qualified health centers, and 

nursing facility services for individuals ages 21 and over.  Examples of standard, optional 

benefits include prescription drugs (covered by all states), services furnished by other licensed 

practitioners (e.g., optometrists, podiatrists, psychologists), nursing facility services for 

individuals under age 21, and physical therapy. States define the specific features of each 

mandatory and optional service within broad Federal guidelines. 

 

Most Medicaid children under age 21 are entitled to early and periodic screening, diagnostic and 

treatment (EPSDT) services.  Under EPSDT, children must receive well-child visits, 

immunizations, laboratory tests, vision services, dental services, and hearing services at regular 

intervals.  In addition, medical care that is necessary to correct or ameliorate identified defects, 

physical and mental illness, and other conditions must be provided. 

As an alternative to providing all of the mandatory and selected optional benefits under 

traditional Medicaid, states have the option to enroll certain state-specified groups in benchmark 

and benchmark-equivalent benefit plans as permitted under section 1937 of the Social Security 

Act.  These benefit plans are nearly identical to those offered through the Childrenôs Health 

Insurance Program (CHIP).  The benchmark options include: (1) the Blue Cross/Blue Shield 

preferred provider plan under the Federal Employees Health Benefits Program (FEHBP), (2) a 

plan offered to state employees, (3) the largest commercial health maintenance organization in 

the state, and (4) Secretary-approved coverage appropriate for the targeted population. 

 

Benchmark-equivalent coverage must have the same actuarial value as one of the benchmark 

plans identified above.  Such coverage includes the following basic services: (1) inpatient and 

outpatient hospital services, (2) physician services, (3) lab and x-ray services, (4) well-child care 

including immunizations, and (5) other appropriate preventive care as designated by the 

Secretary.  Such plans must also include at least 75 percent of the actuarial value of coverage 

under the benchmark plan for: (1) prescribed drugs, (2) mental health services, (3) vision care, 

and (4) hearing services.  Medicaid beneficiaries enrolled in benchmark and benchmark-

equivalent plans must also have access to services provided by rural health clinics and Federally-

qualified health centers. 

 

Medicaid Cost-Sharing Rules.  Under traditional Medicaid, states are allowed to require certain 

beneficiaries to share in the cost of Medicaid services, although there are limits on (1) the 

amounts that states can impose, (2) the beneficiary groups that can be required to pay, and (3) the 

services for which cost-sharing can be charged. The rules for service-based cost-sharing (e.g., 

copayments paid to a provider at the time of service delivery) are different from those for 

participation-related cost-sharing (e.g., premiums paid by beneficiaries typically on a monthly 

basis independent of any services rendered).  States may seek approval under the section 1115 

waiver authority to modify certain Medicaid cost-sharing requirements. 



78 

 

As an alternative to traditional Medicaid, the Deficit Reduction Act of 2005 (DRA; P.L. 109-

171) provides states with a new option for premiums and service-related cost-sharing that vary 

by family income (i.e., <100 percent of FPL, 100 percent of FPL-150 percent of FPL, and >150 

percent of FPL). Under this option, states may apply premiums and cost-sharing to selected 

groups, through Medicaid state plan amendments rather than through waiver authority, subject to 

specific restrictions (e.g., the total aggregate amount of all cost-sharing regardless of family 

income cannot exceed 5 percent of monthly or quarterly family income).   

 

Under this DRA option, certain groups (e.g., some children, pregnant women, and individuals 

with special needs) are exempt from paying premiums. Also, certain groups and services (e.g., 

preventive care for children, emergency care, and family planning services) are exempt from the 

service-related cost-sharing provisions. Nominal cost-sharing amounts in regulations are indexed 

by medical inflation over time. Special rules apply to cost-sharing for non-preferred prescription 

drugs, and for emergency room copayments for non-emergency care.  Under certain 

circumstances, DRA also allows states to condition continuing Medicaid eligibility on the 

payment of premiums, and allows providers to deny care for failure to pay service-related cost-

sharing. 

 

Medicaid Program Payments.  Medicaid is financed by the Federal government and the states. 

The Federal share for most Medicaid expenses for benefits is determined by the Federal medical 

assistance percentage (FMAP). FMAP is based on a formula that provides higher reimbursement 

to states with lower per capita income relative to the national average (and vice versa). FMAPs 

have a statutory minimum of 50 percent and maximum of 83 percent, although some Medicaid 

services receive a higher Federal match rate. FY2009 FMAPs ranged from a high of 75.8 percent 

in Mississippi to a low of 50.0 percent in 13 other states.  

 

Statesô expenditures to administer their Medicaid programs are generally matched by Federal 

funding at a 50 percent matching rate. Federal matching rates for administrative expenditures are 

the same for all states, although some activities are matched at higher rates. Within broad Federal 

guidelines, states generally control Medicaid spending levels by tailoring eligibility, benefits, 

cost-sharing and premiums paid by beneficiaries, provider reimbursement rates, and other 

program components to achieve their budget and policy goals. To receive payment for the 

Federal share of Medicaid expenditures, states submit quarterly expenditure reports to the 

Centers for Medicare & Medicaid Services (CMS). 

 

Committee Bill 

 
New Mandatory Eligibility Group .  The Committee Bill would create a new mandatory 

Medicaid eligibility category for all non-elderly, non-pregnant individuals (e.g., childless adults 

and certain parents) who are otherwise ineligible for Medicaid.  For such individuals, the 

Committee Bill would establish 133 percent of FPL (based on modified gross income as 

described below) as the new mandatory minimum Medicaid income eligibility level beginning 

on January 1, 2014.   
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Beginning on January 1, 2011 states would be able to provide Medicaid coverage through a state 

plan amendment to non-elderly, non-pregnant individuals based on income, so long as the state 

does not extend coverage to individuals with higher incomes before those with lower incomes.   

 

States that opt to make medical assistance available to pregnant woman or children during a 

period of presumptive eligibility would also be permitted to provide for a period of presumptive 

eligibility for medical assistance (not to exceed 60 days) for the new mandatory Medicaid 

eligibility category of all non-elderly, non-pregnant individuals. 

  

In the case of non-elderly, non-pregnant individuals who are parents, caretaker relatives or non-

custodial parents of a child under 19 years of age (or such higher age as the state may have 

elected) who is Medicaid eligible, such parent  may not enroll in Medicaid unless their child is 

enrolled in the state plan, a waiver, or in other health coverage. 

 

The Committee Bill would also change the mandatory Medicaid upper income eligibility 

standard for children ages 6 to 19 from 100 percent FPL to 133 percent FPL (as applies to 

children under age 6). 

 

New Optional Eligibility Group .  Beginning on January 1, 2014, the proposal would create a 

new optional Medicaid eligibility category for all non-elderly, non-pregnant individuals (e.g., 

childless adults and certain parents) who are otherwise ineligible for Medicaid.  For such 

individuals, family income would exceed 133 percent of FPL (based on modified gross income 

as described below)  but would not be permitted to exceed the highest income eligibility level 

established under the State plan or under a waiver of the plan as of the date of enactment.   

 

States would be permitted to phase in Medicaid coverage through a state plan amendment to 

these new optional non-elderly, non-pregnant individuals based on income, so long as the state 

does not extend coverage to individuals with higher incomes before those with lower incomes.   

 

States that opt to make medical assistance available to pregnant woman or children during a 

period of presumptive eligibility would also be permitted to provide for a period of presumptive 

eligibility for medical assistance (not to exceed 60 days) for the new optional Medicaid 

eligibility category of all non-elderly, non-pregnant individuals. 

  

In the case of optional non-elderly, non-pregnant individuals who are parents, caretaker relatives, 

or noncustodial parents of a child under 19 years of age (or such higher age as the state may have 

elected) who is Medicaid eligible, such parent may not enroll in Medicaid unless their child is 

enrolled in the state plan, a waiver, or in other health coverage. 

 

Maintenance of Medicaid Income Eligibility.  The Committee Bill also includes a Medicaid 

maintenance of effort (MOE) for eligibility for all beneficiaries.  States would not be eligible for 

Medicaid payments for calendar quarters during the period that begins on the date of enactment 

of the Committee Bill and ends on the date which the Secretary determines that an exchange 

(established by the state under section 2235 of this bill) is fully operational, if eligibility 

standards, methodologies, or procedures under its Medicaid plan  or waiver) are more restrictive 

than the eligibility standards, methodologies, or procedures, under such plan or waiver that are in 
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effect as of the date of enactment .  Compliance with the requirement to measure income using 

modified gross income, as defined below, would not violate the MOE requirement.  The MOE 

requirement would continue through December 31, 2013 for adults whose modified gross 

income (defined below) is at or below 133 percent of poverty, and through September 30, 2019 

for any child who is under age 19 (or such higher age as the State may have elected).  

 

Between January 1, 2011 and January 1, 2014, a state would be exempt from the MOE 

requirement for optional, non-pregnant, non-disabled, adult populations whose family income is 

above 133 percent of FPL if the state certifies to the Secretary that the state is currently 

experiencing a budget deficit or projects to have a budget deficit in the following state fiscal 

year.  The state may make such certification on or after December 1, 2010.  Upon submission of 

a satisfactory certification, the MOE requirement will not apply for the remainder of the three-

year period described above. 

 

Medicaid Benefits.  Newly-eligible, non-elderly, non-pregnant individuals would receive 

benchmark or benchmark-equivalent coverage consistent with the requirements of section 1937 

of the Social Security Act, as amended by this bill.  The newly eligible beneficiaries who meet 

the definition of currently exempted populations under section 1937, e.g., blind or disabled 

persons, hospice patients, etc. would continue to be exempted.   

 

The Committee Bill would also make changes to Medicaid benchmark and benchmark-

equivalent packages that would apply to all eligible populations.  Such packages would be 

required to provide at least essential benefits (as described in section 2242 of the Committee Bill 

and as defined and specified annually by the Secretary of HHS).  For Medicaid benchmark-

equivalent plans, prescription drugs and mental health services would be added to the list of 

services that must be covered at actuarial equivalence.   

 

Benchmark benefit package or benchmark-equivalent coverage would be required to ensure that 

the financial requirements and treatment limitations applicable to such benefits comply with the 

mental health services parity requirements of section 2705(a) of the Public Health Services Act 

in the same manner as such requirements apply to a group health plan.  Coverage that provides 

EPSDT services would be deemed as meeting the mental health services parity requirement.     

 

The Committee Bill would allow non-elderly, non-pregnant individuals whose income is above 

100 percent of FPL but below 133 percent of FPL to choose between Medicaid coverage or 

coverage purchased through a state exchange. 

 

Medicaid Program Payments.  Under the Committee Bill, states would continue to receive 

Federal financial assistance as determined by FMAP.  However, beginning on January 1, 2014 

additional Federal financial assistance would be provided to states in order to defray the costs of 

covering ñnewly-eligibleò individuals (defined below).  Those states that, as of the date of 

enactment, offer minimal or no coverage of the ñnewly-eligibleò population or that offer 

coverage only to parents or only to non-pregnant childless adults (called ñOther Statesò) would 

receive more assistance initially than those states that cover at least some non-elderly, non-

pregnant individuals ( ñExpansion Statesòðdefined below).  For 2014 to 2018, the additional 
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assistance would be provided through a percentage point increase in FMAP, according to the 

following schedule:  

 

FOR ANY FISCAL 

YEAR QUARTER 

OCCURING IN THE 

CALENDAR YEAR:  

EXPANSION 

STATES (Percentage 

point increase is):  

OTHER STATE S 

(Percentage point 

increase is):  

2014 27.3 37.3 

2015 28.3 36.3 

2016 29.3 35.3 

2017 30.3 34.3 

2018 31.3 33.3 

 

For the purpose of the above table, ñExpansion Statesò are those with health benefits coverage 

for parents and non-pregnant childless adults whose family income is at least 100 percent of 

FPL. Such health benefit coverage may not be dependent on access to employer coverage or 

employment.  While coverage may be less comprehensive than Medicaid, the proposal would 

require such coverage to be more than: (1) premium assistance, (2) hospital-only benefits, (3) a 

high deductible health plan (as defined in section 223(c)(2) of the Internal Revenue Code of 

1986) purchased through a health savings account (HSA) (as defined under section 223(d) of the 

Internal Revenue Code), or (4) alternative benefits under a demonstration program authorized 

under section 1938 (health opportunity accounts).   

 

Between January 1, 2014 and December 31, 2018, costs associated with services provided to 

ñnewly eligibleò (defined below) individuals would be fully financed by the Federal government 

for ñhigh needò states.  ñHigh-needò states would be defined as one of the 50 States or the 

District of Columbia that (1) has total Medicaid enrollment (under the state plan or under any 

waiver of the plan) that is below the national average for Medicaid enrollment as a percentage of 

state population on the date of enactment of this Act, and (2) had a seasonally-adjusted 

unemployment rate that was at least 12 percent, as determined by the Bureau of Labor Statistics 

of the Department of Labor for August 2009.   

 

Beginning January 1, 2019, and for succeeding fiscal years, amounts expended for medical 

assistance on ñnewly eligibleò individuals with family income less than 133 percent of FPL, the 

FMAP would be increased by 32.3 percentage points.  

 

Finally, except for the temporary help for ñhigh-needsò states, FMAP rates for amounts 

expended for medical assistance on ñnewly eligibleò individuals (including percentage point 

increases) would not be permitted to exceed 95 percent in any year. 

 

ñNewly eligibleò individuals would be defined as non-elderly, non-pregnant individuals with 

family income below 133 percent of FPL who are: (1) not under the age of 19 (or such higher 

age as the state may have elected under section 1902(l)(1)(D)); and (2) not eligible under the 

state plan (or a waiver) for full Medicaid benefits or Medicaid benchmark or benchmark-

equivalent coverage, or who are eligible but not enrolled due to a capped waiver (or those 

individuals who are on a waiting list) for such benefits as of the date of enactment.   
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For the period that begins on October 1, 2013 and ends on September 30, 2019, the FMAP rate 

for applicable states or the District of Columbia with respect to amounts expended for medical 

assistance for individuals who are ñnot newlyò eligible (as defined above) would be increased by 

0.15 percentage point and in the case of the territories, would be increased by 0.075 percentage 

points.  The increase in the FMAP rate would not be permitted to apply with respect to: 

¶ Disproportionate Share Hospital Payments; 

¶ Payments under title IV of the Social Security Act; 

¶ Payments under title XXI of the Social Security Act (the Childrenôs Health Insurance 
Program); and 

¶ Payments under title XIX of the Social Security Act that are based on the CHIP 

enhanced FMAP rate. 

 

New Reporting Requirements.  The Committee Bill would require states to report changes in 

Medicaid enrollment beginning in January 2015, and every year thereafter.  States would be 

required to report the total number of newly enrolled individuals in the State plan or under a 

waiver for the fiscal year ending on September 30
th
 of the preceding calendar year disaggregated 

by: (1) children, (2) parents, (3) non-pregnant, childless adults, (4) disabled individuals, (5) 

elderly individuals, and (6) such other categories or sub-categories of individuals eligible for 

Medicaid as the Secretary may require.  States would also be required to report on the outreach 

and enrollment processes they used to achieve such enrollment.  The Secretary would be 

required to submit a report to the appropriate committees of Congress beginning in April 2015, 

and every year thereafter, on total new enrollment in Medicaid, on a national and state-by-state 

basis.  Such report would be required to include any recommendations to Congress for 

improving Medicaid enrollment. 

 

Sec. 1602. Income Eligibility For Nonelderly Determined Using Modified Gross Income. 

 

Present Law 

 

Eligibili ty for Medicaid is determined not only based on categorical requirements, but also 

financial requirements.  Medicaidôs income eligibility requirements place limits on the maximum 

amount of assets and income individuals may possess. Additional guidelines specify how states 

should calculate these amounts. The specific asset and income limitations that apply to each 

eligibility group are set through a combination of Federal parameters and state definitions. 

Consequently, these standards vary across states, and different standards apply to different 

groups within states.  For some Medicaid eligibility groups, states are required to disregard 

certain amounts and/or types of income and sometimes expenses.  State application of income 

counting rules expanded eligibility to higher-income individuals.   

 

Committee Bill 

 

Effective July 1, 2013, income disregards (including type of expense, block of income, or other 

income disregards), and asset or resource tests would no longer apply when calculating the 

income eligibility. Instead, the income eligibility for an individual or a family would be 
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measured based on modified gross income (MGI) as determined for eligibility to receive a tax 

credit in the state exchanges, described in section 1205 of the Committee Bill. 

 

MGI would also be used to determine income for any other purpose applicable under the state 

plan, such as determining cost-sharing amounts that states may impose on an individual or a 

family.  Existing Medicaid income counting rules would continue to apply for determining 

eligibility for certain exempted groups including (1) individuals that are eligible for Medicaid 

through another program (e.g., foster care children, or individuals receiving Supplemental 

Security Income (SSI)), (2) the elderly or Social Security Disability Insurance (SSDI) program 

beneficiaries, (3) the medically needy, (4) enrollees in a Medicare Savings Program (e.g., 

Qualified Medicare Beneficiaries, or QMBs), and (5) CHIP optional targeted low-income 

children).  In addition, MGI would not affect eligibility determinations through Express Lane or 

for Medicare prescription drug low-income subsidies or Medicaid long-term care services.  Any 

individual enrolled in Medicaid (under the state plan or a waiver) on July 1, 2013, who would be 

determined ineligible for medical assistance under the application of the new MGI income 

counting rule would remain Medicaid eligible (and subject to the same premiums and cost-

sharing as applied to the individual on that date) until the later of March 31, 2014, or their next 

Medicaid eligibility redetermination date.  Finally, the Secretary would not be permitted to waive 

compliance with the requirements of this provision, except to the extent necessary to permit a 

state to coordinate eligibility requirements for dual eligible individuals. 

 

Sec. 1603. Requirement to Offer Premium Assistance for Employer-Sponsored Insurance. 

 

Present Law 

 

Under current Federal law, states can offer premium assistance to Medicaid-eligible individuals 

who have access to employer-sponsored insurance (ESI), rather than enrolling them in traditional 

Medicaid, if it is determined to be cost-effective and the benefits are comprehensive.  A 

Medicaid beneficiaryôs enrollment in an employer health plan is considered cost-effective if 

paying the applicable premiums, deductible, coinsurance and other cost-sharing obligations of 

the employer plan is less expensive than the stateôs expected cost of providing Medicaid-covered 

services directly.  To meet the comprehensiveness test under Medicaid, states are required to 

provide Medicaid covered services that are not included in private plans.   

 

The recent CHIP Reauthorization Act (CHIPRA, P.L. 111-3) created a new state plan option for 

providing premium assistance for Medicaid and CHIP-eligible children and/or parents of 

Medicaid/CHIP children.  For families that have access to ESI coverage that meets certain 

requirements ï including that the employer pays at least 40 percent of the total premium ï states 

can offer premium assistance through a state plan amendment.  States choosing to do so are 

required to provide ñwrap-aroundò benefit coverage for employer plans that do not meet CHIP 

benefit standards.  If the CHIP cost of covering the entire family in the employer-sponsored plan 

is less than regular CHIP coverage for the eligible individual(s) alone, then the premium 

assistance subsidy may be used to pay the entire familyôs share of the premium. 

 

Committee Bill 
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Effective July 1, 2013, the Committee Bill would require states to offer premium assistance and 

wrap-around benefits to all Medicaid beneficiaries who are offered ESI if it is cost-effective to 

do so, based on Present Law requirements.  

 

Sec. 1604. Treatment of the Territories. 

 

Present Law 

 

Five territories (American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the 

U.S. Virgin Islands) operate Medicaid programs under rules that differ from those applicable to 

the 50 states and the District of Columbia (hereafter referred to as the states).  The territories are 

not required to cover the same eligibility groups, and they use different financial standards 

(income and asset tests) in determining eligibility.  For example, states must cover certain 

mandatory groups such as pregnant women, children, and qualified Medicare beneficiaries, but 

for the territories these groups are optional.  

 

In the states, Medicaid is an individual entitlement.  In addition, there are no limits on Federal 

payments for Medicaid provided that the state contributes its share of the matching funds.  In 

contrast, Medicaid programs in the territories are subject to annual Federal spending caps.  All 

five territories typically exhaust their caps prior to the end of the fiscal year.  Once the cap is 

reached, the territories assume the full costs of Medicaid services or, in some instances, may 

suspend services or cease payments to providers until the next fiscal year.  

 

The Federal share for most Medicaid service costs is determined by the Federal medical 

assistance percentage (FMAP), which is based on a formula that provides higher reimbursement 

to states with lower per capita incomes relative to the national average (and vice versa).  FMAPs 

have a statutory minimum of 50 percent and maximum of 83 percent.  The FMAP for territories 

is set at 50 percent. 

 

Committee Bill 

 

The Committee Bill would increase spending caps for the territories by 30 percent and the 

applicable FMAP by five percentage points ï to 55 percent ï beginning on January 1, 2011 and 

for each fiscal year thereafter.   

 

Beginning with fiscal year 2014, payments made to the territories with respect to amounts 

expended for medical assistance for newly eligible individuals (i.e., certain non-elderly, non-

pregnant individuals) would not count towards the applicable Medicaid spending caps in the 

territories.  

 

Sec. 1605.  Medicaid Improvement Fund Rescission.   

 

Present Law 

 

Under section 7002 of the Supplemental Appropriations Act, 2008 (War Supplemental, P.L. 110-

252), Congress required the Secretary of Health and Human Services to establish the Medicaid 
















































































































































































































































































































































































































































































































