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Annotated Guide to
IRS “Community Benefit” Compliance Questionnaire

Michael W. Peregrine
Robert C. Louthian
Elizabeth M. Mills

The Internal Revenue Service (“IRS”) recently began a new compliance initiative
(the “Compliance Check”) directed solely at tax-exempt hospitals and the manner in which
they satisfy the community benefit standard under Section 501(c)(3) of the Internal
Revenue Code. Selected hospitals are asked voluntarily to complete Form 13790
(“Compliance Check Questionnaire Tax Exempt Hospitals”), a nine page IRS questionnaire
(the “Questionnaire”) focusing principally on hospitals’ operational and compensation
practices. The new Questionnaire reflects the increasing concern in both Congress and the
IRS as to whether tax-exempt hospitals provide sufficient community benefits to justify the
governmental costs associated with granting such hospitals tax-exempt status. The
Questionnaire can be found at http://www.irs.gov/pub/irs-
tege/eo_hospital _questionnaire.pdf.

The Questionnaire presents over 80 questions relating to the hospital/respondent’s
satisfaction of specific elements of the IRS community benefit standard for tax-exempt
status, including: emergency room operations, executive compensation, uncompensated
care, community programs and governing board practices.

l. INTRODUCTION

The following discussion is intended to serve as a set of annotated guidelines for
hospitals and health systems that actually received the Questionnaire, and for those that
are completing the Questionnaire as a matter of internal tax compliance. This discussion
is designed to be considered in conjunction with our article, “Update: IRS ‘Community
Benefit” Compliance Check,” which appears in an upcoming edition of Health Lawyers
News. The comments included in the annotations to this Questionnaire are illustrative
only. Community benefit is a varied concept, and many hospitals, including academic
medical centers, may have additional and different responses. The annotations are not
intended to be a full and exhaustive explanation of the reasoning behind or analysis of
the questions, but do provide helpful starting points for individual review and analysis of
the Questionnaire. Some comments also follow alternative philosophies, recognizing that
in responding to the Questionnaire, different hospitals may have different circumstances
and approaches to oversight and reporting of community benefit and executive
compensation activities. Hospitals should also bear in mind when completing the survey
that the information is relevant to the statistical sampling and baseline the IRS is
attempting to establish, but it may also be relevant to the hospital’s individual situation
(including potential future audits and other constituencies with an interest in community
benefit and executive compensation activities).




The following annotations, observations and comments are intended to relate to
corresponding numbered questions in the Questionnaire. Users will note that the form
itself has a somewhat different appearance than many AHLA products. Because the basis
of this product is an official IRS Questionnaire, it was important to maintain its integrity
and avoid typographical errors in the creation of this tool. Accordingly, AHLA has
chosen to use the original .pdf version of the Questionnaire and to insert comments
through the Adobe Acrobat software so as to preserve the physical appearance of the
document. What readers see on their screens is what hospitals received, plus the
comments added by our volunteers.



DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
Mail Stop 1112, PO Box 12307
QOgden, UT 84412

GOVERNMENT ENTITIES
DIVISION

DATE OF THIS NOTICE;
CONTACT PERSONAD NUMBER:

CONTACT TELEPHONE NUMBERS:

RESPONSE DUE DATE:

Emplover ldentification Number:

Dear Sir or Madam:

Woe are conducting a compliance check of your organization as part of our engoing
efforts to increase voluntary compliance by tax-exempt organizations. We are asking
certain tax-exempt hospitals to answer questions conceming their operations.

Please complete the enclosed Form 13790, Comgidiance Check Questionnaire
Tax-Exempt Hospitals, and follow the instructions below for retuming the information to
us. The questionnaire is also avaliable as & fillin Acrobat® document and may be
accessed at http:!iwww.irs.gevipubiirs-tegefeo_,hospitai_questionnaire.pdf.pdf.

Please attach a copy of this letter to the front of the questionnaire and mail it to the
address shown above by If you wish 10 send the information by fax, our
fax number is 801-620-2132. Failure to use the above address or fax number may

result in processing delays, if you fail to reply by the abave date, we will forward your
case for examination consideration.

We are interested in your comments and suggestions on this process. Please tell us
what you think. You may send your comments to tege.so.hospitals@irs.gov.

Also, in the spaces below, pleasa give us an officers name, title, telephone number and
most convenient time for us to call ¥ we need 1o speak with someong.

Name of officer Time:

Tille: Telephone Number, { )

Latter 4105 (CG) {4-2006)
Catalog Number 483910



if you have any questions, contact the perscen narred in the heading.  Keep a copy of
this letter for your records.,

Thank you for your cooperation.

Sincerely,

;}7/&%&/‘4 : ﬂe@%

Marsha Ramirez
Director, Exempt Organizations Examinations

Enclosures:
Publication 4386
Form 13780

Catalag Number 483810

Letter 4105 (CG) (4-2006)



Compliance Checks

Examination, Audit or Compliance Check?

Tax Exempt and Government Entifies Division

+ Whatis an examination? What Is an audit?

An axamination is @ review of an erganization’s books and records. In addition, an examination may involvae
the questioning of third parties to determine tha organization’s tax liabilities, Another tarm for an
examination is an audit.

+ What Is a compliance chack?
A complianee chack is a review condustad by the IRS ta datermine the following:

«  Whether an organization s adhering to recordkeeping and information reporting requirgments,
»  \Whather an organization's activities are consistent with their stated tax-exempt purpose.

It is a review of information and forms that we require sraanizations to file or maintain — for exampla, Forms
990, 990-T, 840, 941, W-2, 1089, or W-4. The check is a tool to help educate organizations about their
reporting requirements and to increase voluntary complianca.

The 9880 serles of forms are used by tax-exempt organizaiions, including charities, private foundations and
other nonprofit organizations, to provide information requireid by section 6035 of the Internal Revenue Code,
which includes information about their programs and activities. Information on these retume is genarally
disciosabie to the pubiic as provided by law. .

It should be noted that a compliznce check is not an axamination; it does not directly relate to determining a
tax liahility for any perticular periad.

*  What acours during a compliance chack?

Al the beginning of a compliance check, we will inform the ofiicer or director that the review is a compliance
check and not an examination. We will not ask 1o examins any books and records or ask questions
regarding tax liabilities. Wa may ask the organization wheter they understand or have questions about
filing obligations for required forms. We may aiso ask questions about an organization's activities. if,
during a compliance check, we decide an examination is appropriaie, wea will notify the organization that we
arg commaencing an examination befors asking questions related to tax liability.

* s there a penaity for refusing to submitto a complance chagk?

No. The officer or director may refusa to participate in a compliance check without penalty. However, we

have the option of apening a forma| examination, whather or not the oraanization agrees {0 particlpate in a
compliance check,

* How often can the IRS do compliance checks?

Bocauss a compliance sheck only raviews whether an arganization is adhering to record keeping and
infarmation reporting requirements and/or whether an organization's activities are consistant with its staled
ax-axempt purpose and Is not an exarmination, it is possible to have mors than one compilance chaeck fora
tax year if facts and ciroumstanceas warrant,

e Dopanment of the Tressury Publication 4386 (Rev 42008}
g IRS Internal Revenue Sarvics Catzlog Number 3877105 i
e | el gt THERITH W, r5.gov




Form 13790 COMPLIANCE CHECK QUESTIONNAIRE OMB No.
{(May 2006} TAX-EXEMPT HOSPITALS 1545-2015

your hospital’s most recently completed tax period( 9 wdditional space Is nesded, attach additional sheets.

This questionnaire asks for information about your hosand how it operates. Answer the questions based 0
Please complete the questionnaire and follow the ins?ions in the letter for returning the information to us.

PART | — ORGANIZATION
Name of Hospital; EIN: Most Recently Completed Tax Period:

PART Il - OPERATIONS

1) Please indicate the category below that best described your hospital or the type of service it provided to the majority of
admissions. Chack only one box.

|1 General medical and surgical [_] Obstetrics and gynecology

] Hospital unit of an institution (prison, college etc) [ ] Eye, ear, nose and throat

] Hospital unit within an institution for the mentally retarded {1 Rehabilitation

] Surgical .| Orthopedic

["] Psychiatric . | Chrenic disease

] Tuberculosis and other respiratory diseases [ 1 Institution for the mentally retarded
] Cancer 1 Acute long-term care

[ ] Hear [ Other — Specify:

[} Alcohclism and other chemical dependency

[ ] Organization is not a §501(c)(3) hospital. If you checked

this box, stop here and return the questionnaire to us.

FPatients ( ?>

Inpatients Qutpatients

Emergency Room
Patients

2) What were the total number of;

3) How many had private insurance?

4) How many had Medicare?

5} How many had Medicaid?

6) How many had cther public insurance?

7) How many had no insurance?

@ 8) Did your hospital deny medical services to any individuals with:
a} private insurance? [jj Yes E:l No
i yes, pleass expiain.

by Medicare? Cives | | Neo

if yes, please explain.

.

i
=
[w]

¢} Medicaid? L |Yes
it yes, please explain.

Form 13790 (5-2006) Page 1 Catalog Number 48381 Depariment of the Treasury — internal Revenue Service


M.Peregrine, R.Louthian, E.Mills
Applicable Year
Applicable Year.  The Questionnaire relates to the Hospital’s most recently completed tax year.  For many hospitals, that will be September or December, 2005 and, as a result, the Form 990 for the most recently completed tax year may not have been filed as of the due date for the Questionnaire.  The IRS has indicated informally that it meant to ask for information from the period relating to when the most recent Form 990 was already filed.  However, that information could be almost two years old.  The Hospital should consult with its tax advisers as to how best to respond given its particular facts, and should clearly identify the period in its response. 


M.Peregrine, R.Louthian, E.Mills
Supplemental Responses
Supplemental Responses.  Hospitals that are confident that their level of compliance with respect to individual questions, or who are concerned with the underlying facts, should take advantage of the opportunity afforded by the Questionnaire to expand on specific answers through the use of additional sheets attached to the Questionnaire.  However, such elaboration should be limited in content, and only as necessary to answer the question as clearly as possible.  The use of lengthy responses and attachment of specific policies may offer diminishing returns and is not recommended.  


M.Peregrine, R.Louthian, E.Mills
Question 1
Question 1.  This question requests that the Hospital only check one box when responding.  If the Hospital is having difficulty checking only one box, it should consider checking “Other” and providing a more complete description.  The classification chosen should conform to reimbursement and state licensure classification.


M.Peregrine, R.Louthian, E.Mills
Questions 2-7
Questions 2-7.  For purposes of calculating the number of patients for each category, some patients may be counted more than once depending on the Hospital’s patient accounting and records system.  For example, if a patient is treated in the emergency room and then admitted as an inpatient, that patient might appear in both columns.  Further, although the question asks for “patients,” it is likely that numbers of admissions, rather than numbers of unique patients, should be used.  For example, if a patient is discharged and re-admitted for the same condition, the patient should likely be counted again.  The Hospital’s answer should explain what the numbers provided include (e.g., admissions rather than unique patients).


M.Peregrine, R.Louthian, E.Mills
Question 8
Question 8.  The question asks whether the Hospital denied medical services to “any” individual who had private insurance, Medicare or Medicaid.  The question does not define what it means to “deny” treatment. The relevant factor stated in Rev. Rul. 69-545 is as follows: “The hospital operates a full time emergency room and no one requiring emergency care is denied treatment. The hospital otherwise ordinarily limits admissions to those who can pay the cost of their hospitalization, either themselves, or through private health insurance, or with the aid of public programs such as Medicare.”  It seems the objective of this question is to discern whether the Hospital will not admit or provide medically necessary treatment to patients in the described payor categories on the basis of the payor category.  Any answers that are not clearly “no” should be explained.  For example, if the Hospital does not participate in the patient’s payment plan and requires acknowledgement of personal responsibility for part or all of the bill before admitting the patient for a non-emergent condition, the Hospital should explain this.  The Hospital should also review whether patients who present themselves in the emergency room for non-emergent conditions and are screened and determined to be stable (consistent with EMTALA) are then treated for the non-emergent condition.


okareem
Note
Unmarked set by okareem


d) other public health insurance? [ |Yes [ | No
If yes, please explain,

&) noinsurance? [Tves [ No

if yes, please explain.

Emergency Room (?)

9}

Did your hospital operate an emergency room? | lYes [] No
if no, please explain.

10)

What were the emergency room’s hours of operation?
[_] 24 hours a day, 365 days a year
] Other— please explain.

11)

Did your hospital's emergency room have atraumacenter? [ lYes 1 | No

12}

If yes, what was the trauma center's lavel of certification?

[ Level [ Lavel IV
[ Level li [] Level vV
[ ] Leveltin [} Other — please describe. o

13)

Did your hospital’s emergency room provide services to all members of the community regardless of their ability to pay?
Llves [InNo

f no, please explain.

14)

Did your hospital’s emergency room deny services to any individuals that requested such services? || Yes MiNo

If yes, please explain.

Board of Directors (?)

15)

How many directors were on your hospital's board?

16)

What was the professional background of each director?
Please indicate the number of directors in each category listed below.

,,,,,,,,,,,, Accounting . Government _____ Pnilanthropy
_____ Barking/Finance e Insurance __ Public/tlected Officiai
___ Business . Law ___ . Reiigion
___ Community Service . Manragement ___ Hetall
Education/Academia Manufacturing Sociat Services
Fine Aris Medicine/Health Care Cther {specily)

How often did the board of diractors meet?
{1 Monthiy [_lQuartery 1 Arnually
[} Other — please describe.

@

On average, how many of the directors were present at each meeting?

Form 13790 5-2006) Page 2 Catalog Number 483810 Department of the Treasury — Internal Revenue Service


M.Peregrine, R.Louthian, E.Mills
Questions 9-13
Questions 9-13.  The questions seek general information about whether the Hospital has an emergency room.  A hospital is not required to have an emergency room in order to be tax-exempt (See, for example, Rev. Rul. 83-157).  If there is no emergency room, the Hospital should indicate whether and how emergency room services are adequately provided by another medical institution in the community.

M.Peregrine, R.Louthian, E.Mills
Questions 15-17
Questions 15-17.  One of the favorable factors in Rev. Rul. 69-545 is a governing body comprised of independent civic leaders -- sometimes referred to as a “community-based board.”  The independence of the Board has taken on greater significance over the years as the IRS, Congress and the media have focused on abusive arrangements involving boards dominated by persons with conflicts of interest.  Thus, to the extent the hospital maintains specific independence standards for its directors, this should be described.  Furthermore, there is no “best practice” with respect to board size.  However, “extremes” in this regard may present issues regarding the effectiveness of the oversight provided by the Board.  A board that is diverse in background may reflect particular oversight capabilities.  If the Hospital has less than seven (or so) directors, it may wish to explain why the number is relatively small.  The IRS is likely expecting larger hospital boards in the range of 10-30 members.  If a Hospital with a small board or a board made up of insiders  has a parent entity, and this parent entity has a community-based board, this also should be explained.  (Reference in this regard should be made to the IRS’s “Derived Community Board” alternative, as set forth in the FY 1997 CPE Textbook).  Further, if the Hospital’s full board is large and meets relatively infrequently but the executive committee meets more frequently, this should be explained.  However, be sensitive to governance concerns associated with excessive use of the executive committee to the exclusion of full board participation.  Board attendance is becoming a significant governance concern.  Where applicable, it may be useful to reference board policies that address director attendance issues.

M.Peregrine, R.Louthian, E.Mills
Question 18
Question 18.  In counting the number of directors present at each meeting, be certain to include those participating by telephone in a manner consistent with state law.  In addition, if board vacancies occurred during the year, the Hospital should identify such fact as the failure to note such vacancies could mislead the IRS into believing that directors were not being active by understating the percentage of the board members who were actively involved.


M.Peregrine, R.Louthian, E.Mills
Question 14
Question 14.  The Hospital should use the same approach as in responding to question 8, above.


Medical Staff Privileges (?)

19)

Were all quatified physicians in your community eligible for medical staff privileges at your hospital?  1_iYes | | No

It no, please explain.

20)

Have you denied any qualified physician's application for medical staff privileges? Clyes [No

If yes, please explain.

Medical Research

21)

Did your hospital conduct any medical research programs? [ 1 Yes [ No
if yes, please answer questions 22 through 24. If no, go to question 25,

How much did your hospital spend on medical research programs? $

@ 23)

How much of your hospital’s funding for medical research came from:

a} public sources ({for axample, government grants) $

b} private sources (for example, contracts with for-prafit corporations) §

@ 24)

Did your hospital limit public access to the findings or results from any of its medical research programs? | JYes [_|No
if yes, please explain,

@ 25)

How much did your hospital provide in grants to individuals or organizations to fund
medical research programs? $

26)7

Was public access limited to the findings or resulis from any medical research programs for which your hospital provided
grants? D Yes ﬂ No
if yes, please explain.

@

Did your hospital conduct any medical trial studies? [lyes [ INo
If yes, answer questions 28 and 29. f no, go to guestion 30.

28) How much of your hospital’s funding for medical trial studies came from:
a) public sources (for example, government granis) $
by private sources (for example, contracts with for-profit corporations) 3
Did your hospital limit public access to the findings or results from any of its medical trial studies? [ves [INo

29)

H ves, please explain,

Frofessicnal Medical Education and Training

30)

Did your hospitat conduct any professiona! medical education and training programs? [ves [ INo
if ves, answer questions 31 and 32. if no, go to question 33.

How much did vour hospital spend on professional medical education and training programs? §

31)
32)

How much of your funding for professional medical education and training came from:

a) public sources {for example, government grants) $

b} private sources (for example, contracts with for-profit corporations} 3

Form 13790 (5-2006) Page 3 Cataiog Number 483810 Department of the Treasury — Internal Revenue Service


M.Peregrine, R.Louthian, E.Mills
Questions 19-20
Questions 19-20.  Another of the five favorable factors listed in the community benefit standard of Rev. Rul. 69-545 is an “open medical staff.”  In the context of Rev. Rul. 69-545, the “bad” fact pattern was a hospital with “closed medical staff,” which staff consisted only of five physicians.  Because the medical staff was limited to these five physicians, the IRS found an impermissible private benefit to exist.  In today’s hospital setting, it is not uncommon for hospitals to have an “open medical staff” policy, but to have closed certain hospital-based departments for efficiency and quality of care reasons.  If certain hospital-based department are closed, the Hospital may want to consider including in the response the total number of physicians on its medical staff in relation to the small number of physicians in its closed departments.


M.Peregrine, R.Louthian, E.Mills
Question 21
Question 21.  The conduct of medical research is not required for a tax-exempt hospital, but is a favorable fact under the community benefit analysis.


M.Peregrine, R.Louthian, E.Mills
Question 22
Question 22.  It may be  difficult to calculate a specific amount spent on medical research.  Listing only direct expenses in response to this question may  understate the true amount of research activities being conducted by the Hospital.  If a corporation sponsors a research project, and the Hospital uses such funds for research, those amounts should be included in the total figure.  Likewise, if an affiliated tax-exempt entity performs research for the entire system, an explanation of such fact is suggested.


M.Peregrine, R.Louthian, E.Mills
Question 23
Question 23.  The question requests a breakdown of research funding between public sources and private sources (any self-funded research would be included in Question 22, but not in Question 23).  The implication of the question is that the IRS may be of the view that private-sourced research is less charitable than public-sourced research. While reviewing this question, the Hospital may wish to take the opportunity to review for its own compliance purposes whether any research (public or private) is being conducted in tax-exempt bond-financed facilities and, if so, whether the research arrangements satisfy the conditions of Rev. Proc. 97-14.


M.Peregrine, R.Louthian, E.Mills
Question 24
Question 24.  The question asks whether the Hospital limits public access to the findings or results of any of its research programs.  The Hospital should consider including a discussion of any favorable hospital policies on the publication of research results.


M.Peregrine, R.Louthian, E.Mills
Question 25
Question 25.  As in the case of conducting medical research, funding medical research is not required for a tax-exempt hospital but is a favorable fact.

M.Peregrine, R.Louthian, E.Mills
Question 27-28
Questions 27-28.  The question asks whether the Hospital conducted any “medical trial studies.”  The term “medical trial studies” is not defined, but appears to refer to clinical trials.  By asking different questions for “medical research” and “medical trial studies,” the questionnaire seems to suggest that clinical trials are not medical research – an old, but not recently reinforced, IRS position (Rev. Rul. 68-373).  The Hospital should consider the appropriate classification of its conduct of clinical trials or explaining that its clinical trials are also medical research.

M.Peregrine, R.Louthian, E.Mills
Question 29
Question 29.  Again, the Hospital should carefully explain its policies.  It is quite typical in a clinical trial study to agree to delay publication for a reasonable period of time to allow the sponsor to perfect any intellectual property rights.  In addition, it is permissible to grant the sponsor the right to review any report prior to publication.

M.Peregrine, R.Louthian, E.Mills
Question 30
Question 30.  The provision of medical education and training is considered a “community benefit” that supports the tax-exemption of hospitals.  Such education and training activities, however, are not required for tax-exempt status.  If the Hospital conducts professional medical education or training, check “yes.”  The IRS has informally indicated that all medical related education expenses (e.g., continuing medical education, school of nursing, health related staff training, etc.) should be included in this response.  If another entity in the tax-exempt system provides professional medical education and training, the Hospital should consider checking “yes” and providing an explanation.


M.Peregrine, R.Louthian, E.Mills
Question 32
Question 32.  This question asks the Hospital to break down its funding of professional medical education expenditures into two categories: (a) public sourced funding and (b) private sourced funding.  The sum of these two categories, plus amounts spent from Hospital funds, should add up to the amount listed in Question 31.  Presumably, the IRS is making a distinction between corporate-sponsored education and hospital-funded education.


@ 33) Did your hospital provide granis to individuals or organizations to fund professional medical education and
training programs? Llvyes [Ino
if yes, how much did it spend? $

Uncompensated Care

@ 34} Did your hospital have a written policy stating the circumstances under which it would provide
uncompensated care? lves [No
Please explain.

@ 35) How many individuals received uncompensated care from your hospital?

@ 36) How much did your hospital spend on uncompensated care? 5

@ 37) Did your hospital treat as uncompensated care the excess of what it charged for services and the amount:

a} private insurance paid or allowed for such services
{including any patient co-payments and deductibles)? lyes [ 1No

If yes, please explain.

b} Medicare paid or allowed for such services (including any patient co-payments and deductibles)? | | Yes [ | No
if yes, please explain.

¢) Medicaid paid or allowed for such services (including any patient co-payments and deductibles)? | JYes [ |No
If ves, please explain.

d) other public insurance paid or allowed for such services 7
{including any patient co-payments and deductibles)? [TiYes [ [No

i yes, please explain.

e) individuals without insurance paid your hospital for such services? [lYes INo

Piease explain.

38) Did your hospital treat bad debts as uncompensated care? [iYes [ INo

Please explain.

39) [3id vour hospital treat any other items or costs &g uncompensated care? Lrj Yes Q No

if yas, please explain.

4{}) Did your hospital report its expenditures for uncompensated care t0 a state government? lves [ INo
i yes, what amount gid it report? $
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M.Peregrine, R.Louthian, E.Mills
Question 33
Question 33.  Question 33 asks the Hospital to disclose how much of its professional medical education was outsourced.  Presumably, these amounts are distinct from the amounts reported in response to Question 31 for programs conducted by the Hospital.  We are not aware of a tax law reason for the distinction. There is no requirement that a Hospital provide education, either directly or through a contractual arrangement with another entity.  In both cases, the Hospital is ensuring that the applicable community receives such education and training.  If the amount listed in response to this question is relatively large, an additional explanation may be warranted.



M.Peregrine, R.Louthian, E.Mills
Question 34
Question 34.  If there is any document that could be considered a written policy, the Hospital should probably answer “yes” to this question.  Most hospitals will respond “yes.”  The explanation provided should describe in meaningful detail how uncompensated care is provided, demonstrating the Hospital’s commitment to serving the community.

M.Peregrine, R.Louthian, E.Mills
Questions 35-40
Questions 35-40.  These questions ask for information on uncompensated care, a term which is not defined in the Questionnaire and does not have a uniform meaning.  For purposes of these questions, the Hospital can use a reasonable interpretation of this term but use it consistently throughout the responses to these questions.  If “uncompensated care” is defined for state or other reporting purposes for the Hospital, that definition can be used again, with explanations where appropriate.

M.Peregrine, R.Louthian, E.Mills
Question 36
Question 36.	The question asks for how much the Hospital “spent” on uncompensated care.  Under the generally understood meaning of the word “spent,” the question implies that the response should be based on costs incurred, not charges waived. 


M.Peregrine, R.Louthian, E.Mills
Question 37
Question 37.  The question asks whether the Hospital “treats” as uncompensated care the excess of what is charged for services over what is paid.  This seems to call for a response based on charges. Technically, if the Hospital calculates charity care, Medicaid shortfalls, etc. on the basis of costs (rather than charges) in excess of amounts received, the answer to all these questions would be “no” . To be most useful, we recommend that an explanation of how the amount is calculated be included.

M.Peregrine, R.Louthian, E.Mills
Question 38
Question 38.  The IRS asks whether the Hospital “treats” bad debt as uncompensated care.  Including bad debt as part of charity care has been a sore spot for the IRS and Congress for some time.  If the Hospital does include bad debt in uncompensated care, the Hospital should describe whether and how it discloses such fact on its reports (e.g., while bad debt is included in overall uncompensated care, is it clear what portion of the uncompensated care figure is bad debt?).  Also, if true, it could be explained that bad debt is included in “uncompensated care” for some purposes, but not others. 

M.Peregrine, R.Louthian, E.Mills
Question 39
Question 39.  This question is simply a catch-all to see if any other items were included in uncompensated care calculations.

M.Peregrine, R.Louthian, E.Mills
Question 40
Question 40.  This question asks whether an amount of uncompensated care was reported to the state government and, if so, to list the amount.  Any discrepancies in this figure and the amounts listed in response to the above questions should be explained.  In addition, all responses to the questions in the survey should be reviewed for consistency with the Hospital’s Form 990, state filings and, if applicable, any court filings as well.


41) Did your hospital provide:

a) inpatient services to any individual without compensation? [(Tves [INo
If yes, please describe your policy.

b} outpatient services o any individual without compensation? {lves [ No
f yes, please describe your policy.

c) emergency room services to any individual without compensation? [lvYes [ JNo

Hf yes, please describe your policy.

42) If you answered ves to 41 a, b, or ¢, indicate below, for each category of patient, when your hospital determined that it
would provide services to any individual without compensation? Check all that apply.

Ator Less than 30 30to 90 More than 90 When Other

before days after days after days after insurance (explain
providing providing providing providing denied all or below)
services services services services part of claim

Inpatient ] (] ] ] ] ]
Outpatient ] ] ] L L] ]

Fmergeney [ [] ] ] O ]

If you checked the other box, please describe:

Billing Practices
43) Did your hospital require all individuals to pay, or make arrangements to pay, prior to, or at the time it provided:
a)  inpatient services? [Tvyes [INo
b}  outpatient services? Tlves [CnNo
C}  &mergency room services? Cives [inNo

eﬁé«) In the space provided below, please expiain vour payment policies for
a} inpatienis

by ouipatienis
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M.Peregrine, R.Louthian, E.Mills
Question 41
Question 41.  The question requests a breakdown of care provided “without compensation” by inpatient, outpatient and emergency room.  Hospitals should fully explain their charity care, and any and all discount policies  in this response.  


M.Peregrine, R.Louthian, E.Mills
Question 42
Question 42.  The manner in which the question is posed likely will result in most boxes being checked for most hospitals, as most hospitals may make the charity care determination at a number of points along the way.

M.Peregrine, R.Louthian, E.Mills
Question 43
Question 43.  The question asks whether “all individuals” were required to pay or make arrangements to pay prior to or at the time care was provided.  As written, if even one patient in each category was not required to pay or arrange to pay in advance or at time of care, the answer to all three sub-questions is “no.”


M.Peregrine, R.Louthian, E.Mills
Question 44
Question 44.  The question asks for an explanation, not a verbatim transcript of the requested policies.  The Hospital should respond with a full description but highlight any favorable facts that relate to the provision of care to the groups listed.



¢} emergency room patienis

@ 45y How many days after your hospita! provided services did it send the patient a bill?

46) How many days after the billing date did the patient have 10 pay for services?

@ 47) If a patient failed to pay for services, how many notices did your hospital send before it began coliection actions?

@ 48) Did your hospital refer all past due bills to collection agencies? [iYes | No

@ 49} Did your hospital enter into installment agreements or other extended payment arrangemenis
with patients who were unable to pay? Llves [ 1No

@ 50) Please describe the circumstances in which you would enter into instaliment agreements or other extended payment
arrangements with patients who were unable to pay.

51) How many days after a patient had not paid all or part of a bill did your hospital classify it as a bad debt?

52) Did your hospital charge all palients the same price for the same services? [fves [INo
If yes, go to question 57. If no, answer questions 53-56.

53) Did your hospial charge patients with private insurance higher prices for hospital services than patients with public
insurance {including Medicare and Medicaid)? Clyes {1 No

Please explain.

54) Did your hospital charge patients with no insurance higﬂer prices for hospital services than patients with public insurance
(including Medicare and Medicaid)? flves [ INo

Please explain.

55) Did your hospital charge patients with no insurance higher prices for hospital services than patients with
private insurance? TJves  LlNo

Pigase explain.

56) Did your hospital charge individuals different prices for hospita services based on their income, assets or
ability to pay for such services? [lves _InNo
Please explain,
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M.Peregrine, R.Louthian, E.Mills
Question 45
Question 45.  The question seems to assume that after a patient receives treatment, the Hospital has a specific number of days after which it will send a bill to the patient.  In the event that there is not one such time frame, a range of  days or a description of the usual billing cycle should be provided.


M.Peregrine, R.Louthian, E.Mills
Question 46
Question 46.  Again, a complete explanation is probably better  than merely inserting a number of days.


M.Peregrine, R.Louthian, E.Mills
Question 47
Question 47.  In addition to responding to the specific question, an explanation should be provided with respect to how patients were made aware of alternative payment methods or charity care assistance.


M.Peregrine, R.Louthian, E.Mills
Question 48
Question 48.  Note the question asks if “all” past due bills were referred to collection agencies.

M.Peregrine, R.Louthian, E.Mills
Question 49
Question 49.  If “no” is checked, attach an explanation.

M.Peregrine, R.Louthian, E.Mills
Question 50
Question 50.  This is another opportunity to describe how, in practice, all patients in the community are treated by the Hospital whether hospital bills are outstanding or not.

M.Peregrine, R.Louthian, E.Mills
Question 51
Question 51.  Because of variation in how patients respond, most hospitals will not be able to provide a specific number in response to this question.  A better approach may be an explanation of the process.

M.Peregrine, R.Louthian, E.Mills
Questions 52-56
Questions 52-56.  This question and the ones that follow are among the most sensitive.  Extreme care should be taken in drafting clear and honest responses in light of the various class action suits against charitable hospitals, Congressional attention, and policymakers’ questions regarding the “chargemaster” structure.  One point you may wish to make throughout these questions is whether the Hospital treats all patients that present themselves for treatment.  



Community Programs (?)

57) Did your hospital provide medical screening programs for the community? T lves [ INo
If yes, answer guestions 58 through 60. 1f no, go to question 1.

58} How much did your hospital spend on medical screening programs for the community? 3

58) Were all members of the community eligible for your hospital’s medical screening programs? [ ]Yes C1No
If no, please explain.

60} Did the hospital charge a fee for any community medical screening programs? " Yes TNo
If yes, please explain,

61) Did your hospital provide immunization programs for the community? “ves [ lNo
if yes, answer questions 62 through 84. If no, go to question &5.
82} How much gid your hospital spend on immunization programs for the community? $
63) Were all members of the community eligible for your hospiial's immunization programs? [ | Yes [Ino

If no, please explain,

64) Did your hospital charge a fee for its community immunization programs? Tlves [INo
it yes, please explain.

65) Did your hospital provide any lectures, seminars or other educational programs for the community? [JYes [ INo
If yes, answer questions 66 through 88. If no, go to question 69,

86} How much did your hospital spend on lectures, seminars and other educational programs
for the community? 3%

67) Were all members of the community efigible for your hospital's community educational programs? Tves [ INo
If no, please explain.

68) Did your hospital charge & fee for its community education programs? [ClYes [ INo
If yes, please explain.

[

69) Did your hospital conduct studies on the unmet health care needs of the community? [ives [ inNo
if yes, how much did your hospital spend on these studies? $
70} Did your hospital have programs fo improve access to heaith care for individuals who lacked insurance? [ ives [ No
if yes, how much did your hospitai spend on these programs? $
71} Did your hospital produce or distribute newsietters or publications that provided information 1o the community
on health care issuss? [Tves [INo
If yes, how much did your hospital spend on these newsletters or publications? 3
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M.Peregrine, R.Louthian, E.Mills
Questions 57-71
Questions 57-71.  All of these questions are designed to quantify the Hospital’s conduct of certain traditional community benefit activities.  The questions ask how much the Hospital spends on each type of activity.  Merely listing direct costs could understate the Hospital’s efforts in this area.  Accordingly, consideration should be given to including additional descriptions of staff time, volunteer time, etc. to better portray the full extent of the Hospital’s community benefit activities.  



72) Did your hospital have any other programs or activities that promoted health for the benefit of the community?

Cives [ I No

If yes, please explain and indicate how much was spent on these programs and activities.

PART Il - COMPENSATION PRACTICES @

Please answer the questions in this part as it pertains fo employees in your hospital who are disqualified persons within the
meaning of Internal Revenue Code (IRC) Section 4958(f)(1).

@ 1) Please provide the names and fities of your hospital's officers, directors, trustees and key employees and amounts
of salary and other compensation paid by your hosoital to such officers, directors, trustees and key employees.
Add additional sheets if necessary.

Name Title Salary' Other Compensation®

Y Salary includes all forms of cash and non-cash compensation received whether paid currently or deferred,

 Other Compensation includes contributions to employee benefit plans and deferred compensation plans, and
expense allowances from non-accotintable plans.

@ 2y Did your hospital have a formal written compensation policy? [ Jves [INo

@ 3) Was compensation approved, in advance, by individuals that did not have a conflict of interest with the
compensation arrangement being approved? [ IYes [ INo

@ 4) Who in your hospital set the compensation for officers, directors, trustees, and key employees? Check all that apply.
[ Officers ("] Board of Directors [} Compensation Committee
[_] Other — please explain:

@ 5} Please check any of the following that your hospital used {o determine compensation amounts:
[ Published surveys of compensation at similar ingtitutions;
[ intemnet research on compensation at similar institutions conducted by your employees;
[ | Phone survey(s) of compensation at similar institutions conducied by your hospital’s employees;

-

{1 Quiside expert repor prepared specifically for your hospital by an expert empioyed by your hospital for this
purpose;

[ ] Ouiside expert repori prepared by an expert employed by an unrelated organization;

[T written offers of employment from similar institutions; and

[ ] Other — please describe:
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M.Peregrine, R.Louthian, E.Mills
Question 72
Question 72.  Question 72 is a “catch all” question.  This is the one question in the survey where it may be beneficial to attach an existing, prepared report or to attach a detailed statement as to community benefit activities.  The more detailed and inclusive, the better.


M.Peregrine, R.Louthian, E.Mills
General Note
General Note:  It will be important that the Hospital’s answers to these questions are completely consistent with the Hospital’s latest Form 990 filings.  The Hospital’s written responses, if any, to the IRS in connection with the recent executive compensation “soft contact audit” initiative are less relevant because those audits were for FY 2002.


M.Peregrine, R.Louthian, E.Mills
Question 1
Question 1.  Several things to note here: First, the requested  compensation information is expected to be “all in,” e.g., “Salary” is to include all cash and noncash compensation received, whether paid currently or deferred, and “Other Compensation” should include contributions to employee benefit plans and deferred compensation plans, and expense allowances from non-accountable plans. A non-accountable plan is an expense reimbursement program under which an executive is not required to maintain records that satisfy IRS requirements. If compensation and benefits paid by a Hospital affiliate was reported on the Form 990, it should be reported similarly in this Questionnaire.  Second, the term “key employee” is not defined, and the Hospital may be well advised to footnote by attachment the specific class of employees included in the answer to this question.  The term is defined in the instructions to Form 990, and we recommend you use that definition. Third, if the Hospital compensates its directors in any way, it may wish to  reference the authority under which it relies on compensating such directors (e.g., specific reference under state nonprofit corporation law or attorney general opinion).

M.Peregrine, R.Louthian, E.Mills
Question 2
Question 2.  If the answer is “yes,” simply check “yes.”  If the answer is “no”, consider the Hospital’s ability to refer to any other board action that speaks to its commitment to providing reasonable compensation to its executive employees.  In addition, if the Hospital has been following sound practices in the absence of a written policy, a description to that effect may be appropriate.


M.Peregrine, R.Louthian, E.Mills
Question 3
Question 3.  If the answer is “yes,” simply check “yes.”  If the answer is “No”, the Hospital should give strong consideration to describing in an attachment the process the board applies to remove or reduce bias and conflict of interest from the determination of executive compensation.


M.Peregrine, R.Louthian, E.Mills
Question 4
Question 4.  One of the more significant issues with respect to the executive compensation process is the “transparency” of the decision making.  Hence, if the  process is delegated to a committee, the Hospital should consider describing the specific nature of the delegation, the independence and qualifications of the committee members, and the manner in which the committee’s decision is communicated to (if ratification is required, rebuttable presumption not met) the full Board.  Where the basic compensation decisions are made by a group or body other than the Board, it may be useful to describe briefly for the IRS the manner in which the decision is communicated to the full Board and the extent of that communication (e.g., is the Board provided with the full details regarding compensation and benefits or only a summary thereof).



M.Peregrine, R.Louthian, E.Mills
Questions 5-8
Questions 5-8.  If the Hospital has used independent compensation consultants and legal counsel in connection with board/executive compensation processes, those outside advisors should be consulted in connection with answering these particular questions.  Remember in this regard that increasing regulatory scrutiny is being placed on the actual “independence” of the compensation consultant; does he/she/it provide any other services to the Hospital or to any of its Affiliates?  Comments from IRS officials in the wake of the “soft contact audit” process indicate a level of concern with the use of comparability data that is unreliable, unspecific or inapplicable to the specific institution.  The burden is on the Hospital to demonstrate the completeness, accuracy and reasonableness of its comparability data.  Where an independent consultant was not used, the Hospital will likely have an increased burden to demonstrate the reasonableness and reliability of its comparability data and  the lack of bias or conflict in the compensation determination process (e.g., whether the person or persons used by the Hospital to develop the compensation data were under the direct supervision and authority of the executive whose compensation was being determined).  




6) Please check the appropriate boxes, in the following chart, regarding factors included in the comparability data used by

your hospital:

Was factor checked used for all
§ 4958(f){4) employees? *
COMPARABILITY FACTORS: YES NO Yes No*
Level of Employee Education and Experience
Specific Responsibilities of Position
Same Geographic or Metropolitan Area
Services of a Similar Nature Provided
Similar Number of Beds, Admissions, or Outpatient Visits
Other Factors. Please explain,
“if no, please expiain.
7) Did your hospital's comparability data include information from other tax-exempt hospitals? [iYes | ] No
if no, please explain.
8) Was your hospital's actual compensation set within the range of comparability data? Tlves [ INo
H no, please explain.
9) Did your hospital have a business relationship with any of its officers, directors, frustees or
key employees other than through their position as officers, directors, trustees, or key employees? L lves [ No
If yes, identify the individuals and describe the business relationship below.
Name Title Bescription of Business Relationship

Privacy Act and Paperwork Reduction Act Notice. We ask for the information on this ferm to carry out e Intamal Revenue laws of the

United States. We nead it to ensure that vou are compiying with these laws,

The IRS may not conduct or sponsor, and an organization is not required to provide the information raquested on a form that is subject to
the Paperwork Reduction Act unless the form displays a valld OMB number. Books or records relating 1o a collection of information must be
retained as long as their contents may become material in the administration of any Internal Revenue law. Generally, tax returns and tax

return information are conficential, as required by 26 U.S5.C. 6103 and 6104.

Form 13790 (5-2008) Page 9 Catalog Number 483811 Department of the Treasury — Internal Revenue Service


M.Peregrine, R.Louthian, E.Mills
Question 9
Question 9.  This question should be approached with great care.  It is important to recognize that “optics” notwithstanding, it is not in violation of the nonprofit corporate laws of most states for officers/directors or even key employees to serve simultaneously as vendors to the Hospital.  In such situations, though, the parties and their relationship will be held to a very high level of scrutiny by the board and subjected to appropriate confects of interest vetting and rebuttable presumption of reasonableness review.  Where key employees also serve as vendors to the corporation, it will also be important for the Hospital to address whether the key employee’s executive compensation has been adjusted to reflect his/her time spent in connection with providing such vendor services (i.e., is the executive really working on a full time basis for the Hospital?).
Finally, the response to this question should be consistent with the response to the related question on the Form 990 and footnotes concerning related party transactions in the Hospital’s audited financial statements.
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