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Annotated Guide to 

IRS “Community Benefit” Compliance Questionnaire 
 

Michael W. Peregrine 
Robert C. Louthian 
Elizabeth M. Mills 

The Internal Revenue Service (“IRS”) recently began a new compliance initiative 
(the “Compliance Check”) directed solely at tax-exempt hospitals and the manner in which 
they satisfy the community benefit standard under Section 501(c)(3) of the Internal 
Revenue Code.  Selected hospitals are asked voluntarily to complete Form 13790 
(“Compliance Check Questionnaire Tax Exempt Hospitals”), a nine page IRS questionnaire 
(the “Questionnaire”) focusing principally on hospitals’ operational and compensation 
practices.  The new Questionnaire reflects the increasing concern in both Congress and the 
IRS as to whether tax-exempt hospitals provide sufficient community benefits to justify the 
governmental costs associated with granting such hospitals tax-exempt status.  The 
Questionnaire can be found at http://www.irs.gov/pub/irs-
tege/eo_hospital_questionnaire.pdf.  

The Questionnaire presents over 80 questions relating to the hospital/respondent’s 
satisfaction of specific elements of the IRS community benefit standard for tax-exempt 
status, including:  emergency room operations, executive compensation, uncompensated 
care, community programs and governing board practices. 

I. INTRODUCTION 

 The following discussion is intended to serve as a set of annotated guidelines for 
hospitals and health systems that actually received the Questionnaire, and for those that 
are completing the Questionnaire as a matter of internal tax compliance.  This discussion 
is designed to be considered in conjunction with our article, “Update:  IRS ‘Community 
Benefit’ Compliance Check,” which appears in an upcoming edition of Health Lawyers 
News.  The comments included in the annotations to this Questionnaire are illustrative 
only.  Community benefit is a varied concept, and many hospitals, including academic 
medical centers, may have additional and different responses.  The annotations are not 
intended  to be a full and exhaustive explanation of the reasoning behind or analysis of 
the questions, but do provide helpful starting points for individual review and analysis of 
the Questionnaire.  Some comments also follow alternative philosophies, recognizing that 
in responding to the Questionnaire, different hospitals may have different circumstances 
and approaches to oversight and reporting of community benefit and executive 
compensation activities.  Hospitals should also bear in mind when completing the survey 
that the information is relevant to the statistical sampling and baseline the IRS is 
attempting to establish, but it may also be relevant to the hospital’s individual situation 
(including potential future audits and other constituencies with an interest in community 
benefit and executive compensation activities). 



 The following annotations, observations and comments are intended to relate to 
corresponding numbered questions in the Questionnaire. Users will note that the form 
itself has a somewhat different appearance than many AHLA products.  Because the basis 
of this product is an official IRS Questionnaire, it was important to maintain its integrity 
and avoid typographical errors in the creation of this tool. Accordingly, AHLA has 
chosen to use the original .pdf version of the Questionnaire and to insert  comments 
through the Adobe Acrobat software so as to preserve the physical appearance of the 
document.  What readers see on their screens is what hospitals received, plus the 
comments added by our volunteers.  

 









M.Peregrine, R.Louthian, E.Mills
Applicable Year
Applicable Year.  The Questionnaire relates to the Hospital’s most recently completed tax year.  For many hospitals, that will be September or December, 2005 and, as a result, the Form 990 for the most recently completed tax year may not have been filed as of the due date for the Questionnaire.  The IRS has indicated informally that it meant to ask for information from the period relating to when the most recent Form 990 was already filed.  However, that information could be almost two years old.  The Hospital should consult with its tax advisers as to how best to respond given its particular facts, and should clearly identify the period in its response. 


M.Peregrine, R.Louthian, E.Mills
Supplemental Responses
Supplemental Responses.  Hospitals that are confident that their level of compliance with respect to individual questions, or who are concerned with the underlying facts, should take advantage of the opportunity afforded by the Questionnaire to expand on specific answers through the use of additional sheets attached to the Questionnaire.  However, such elaboration should be limited in content, and only as necessary to answer the question as clearly as possible.  The use of lengthy responses and attachment of specific policies may offer diminishing returns and is not recommended.  


M.Peregrine, R.Louthian, E.Mills
Question 1
Question 1.  This question requests that the Hospital only check one box when responding.  If the Hospital is having difficulty checking only one box, it should consider checking “Other” and providing a more complete description.  The classification chosen should conform to reimbursement and state licensure classification.


M.Peregrine, R.Louthian, E.Mills
Questions 2-7
Questions 2-7.  For purposes of calculating the number of patients for each category, some patients may be counted more than once depending on the Hospital’s patient accounting and records system.  For example, if a patient is treated in the emergency room and then admitted as an inpatient, that patient might appear in both columns.  Further, although the question asks for “patients,” it is likely that numbers of admissions, rather than numbers of unique patients, should be used.  For example, if a patient is discharged and re-admitted for the same condition, the patient should likely be counted again.  The Hospital’s answer should explain what the numbers provided include (e.g., admissions rather than unique patients).


M.Peregrine, R.Louthian, E.Mills
Question 8
Question 8.  The question asks whether the Hospital denied medical services to “any” individual who had private insurance, Medicare or Medicaid.  The question does not define what it means to “deny” treatment. The relevant factor stated in Rev. Rul. 69-545 is as follows: “The hospital operates a full time emergency room and no one requiring emergency care is denied treatment. The hospital otherwise ordinarily limits admissions to those who can pay the cost of their hospitalization, either themselves, or through private health insurance, or with the aid of public programs such as Medicare.”  It seems the objective of this question is to discern whether the Hospital will not admit or provide medically necessary treatment to patients in the described payor categories on the basis of the payor category.  Any answers that are not clearly “no” should be explained.  For example, if the Hospital does not participate in the patient’s payment plan and requires acknowledgement of personal responsibility for part or all of the bill before admitting the patient for a non-emergent condition, the Hospital should explain this.  The Hospital should also review whether patients who present themselves in the emergency room for non-emergent conditions and are screened and determined to be stable (consistent with EMTALA) are then treated for the non-emergent condition.
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M.Peregrine, R.Louthian, E.Mills
Questions 9-13
Questions 9-13.  The questions seek general information about whether the Hospital has an emergency room.  A hospital is not required to have an emergency room in order to be tax-exempt (See, for example, Rev. Rul. 83-157).  If there is no emergency room, the Hospital should indicate whether and how emergency room services are adequately provided by another medical institution in the community.

M.Peregrine, R.Louthian, E.Mills
Questions 15-17
Questions 15-17.  One of the favorable factors in Rev. Rul. 69-545 is a governing body comprised of independent civic leaders -- sometimes referred to as a “community-based board.”  The independence of the Board has taken on greater significance over the years as the IRS, Congress and the media have focused on abusive arrangements involving boards dominated by persons with conflicts of interest.  Thus, to the extent the hospital maintains specific independence standards for its directors, this should be described.  Furthermore, there is no “best practice” with respect to board size.  However, “extremes” in this regard may present issues regarding the effectiveness of the oversight provided by the Board.  A board that is diverse in background may reflect particular oversight capabilities.  If the Hospital has less than seven (or so) directors, it may wish to explain why the number is relatively small.  The IRS is likely expecting larger hospital boards in the range of 10-30 members.  If a Hospital with a small board or a board made up of insiders  has a parent entity, and this parent entity has a community-based board, this also should be explained.  (Reference in this regard should be made to the IRS’s “Derived Community Board” alternative, as set forth in the FY 1997 CPE Textbook).  Further, if the Hospital’s full board is large and meets relatively infrequently but the executive committee meets more frequently, this should be explained.  However, be sensitive to governance concerns associated with excessive use of the executive committee to the exclusion of full board participation.  Board attendance is becoming a significant governance concern.  Where applicable, it may be useful to reference board policies that address director attendance issues.

M.Peregrine, R.Louthian, E.Mills
Question 18
Question 18.  In counting the number of directors present at each meeting, be certain to include those participating by telephone in a manner consistent with state law.  In addition, if board vacancies occurred during the year, the Hospital should identify such fact as the failure to note such vacancies could mislead the IRS into believing that directors were not being active by understating the percentage of the board members who were actively involved.


M.Peregrine, R.Louthian, E.Mills
Question 14
Question 14.  The Hospital should use the same approach as in responding to question 8, above.



M.Peregrine, R.Louthian, E.Mills
Questions 19-20
Questions 19-20.  Another of the five favorable factors listed in the community benefit standard of Rev. Rul. 69-545 is an “open medical staff.”  In the context of Rev. Rul. 69-545, the “bad” fact pattern was a hospital with “closed medical staff,” which staff consisted only of five physicians.  Because the medical staff was limited to these five physicians, the IRS found an impermissible private benefit to exist.  In today’s hospital setting, it is not uncommon for hospitals to have an “open medical staff” policy, but to have closed certain hospital-based departments for efficiency and quality of care reasons.  If certain hospital-based department are closed, the Hospital may want to consider including in the response the total number of physicians on its medical staff in relation to the small number of physicians in its closed departments.


M.Peregrine, R.Louthian, E.Mills
Question 21
Question 21.  The conduct of medical research is not required for a tax-exempt hospital, but is a favorable fact under the community benefit analysis.


M.Peregrine, R.Louthian, E.Mills
Question 22
Question 22.  It may be  difficult to calculate a specific amount spent on medical research.  Listing only direct expenses in response to this question may  understate the true amount of research activities being conducted by the Hospital.  If a corporation sponsors a research project, and the Hospital uses such funds for research, those amounts should be included in the total figure.  Likewise, if an affiliated tax-exempt entity performs research for the entire system, an explanation of such fact is suggested.


M.Peregrine, R.Louthian, E.Mills
Question 23
Question 23.  The question requests a breakdown of research funding between public sources and private sources (any self-funded research would be included in Question 22, but not in Question 23).  The implication of the question is that the IRS may be of the view that private-sourced research is less charitable than public-sourced research. While reviewing this question, the Hospital may wish to take the opportunity to review for its own compliance purposes whether any research (public or private) is being conducted in tax-exempt bond-financed facilities and, if so, whether the research arrangements satisfy the conditions of Rev. Proc. 97-14.


M.Peregrine, R.Louthian, E.Mills
Question 24
Question 24.  The question asks whether the Hospital limits public access to the findings or results of any of its research programs.  The Hospital should consider including a discussion of any favorable hospital policies on the publication of research results.


M.Peregrine, R.Louthian, E.Mills
Question 25
Question 25.  As in the case of conducting medical research, funding medical research is not required for a tax-exempt hospital but is a favorable fact.

M.Peregrine, R.Louthian, E.Mills
Question 27-28
Questions 27-28.  The question asks whether the Hospital conducted any “medical trial studies.”  The term “medical trial studies” is not defined, but appears to refer to clinical trials.  By asking different questions for “medical research” and “medical trial studies,” the questionnaire seems to suggest that clinical trials are not medical research – an old, but not recently reinforced, IRS position (Rev. Rul. 68-373).  The Hospital should consider the appropriate classification of its conduct of clinical trials or explaining that its clinical trials are also medical research.

M.Peregrine, R.Louthian, E.Mills
Question 29
Question 29.  Again, the Hospital should carefully explain its policies.  It is quite typical in a clinical trial study to agree to delay publication for a reasonable period of time to allow the sponsor to perfect any intellectual property rights.  In addition, it is permissible to grant the sponsor the right to review any report prior to publication.

M.Peregrine, R.Louthian, E.Mills
Question 30
Question 30.  The provision of medical education and training is considered a “community benefit” that supports the tax-exemption of hospitals.  Such education and training activities, however, are not required for tax-exempt status.  If the Hospital conducts professional medical education or training, check “yes.”  The IRS has informally indicated that all medical related education expenses (e.g., continuing medical education, school of nursing, health related staff training, etc.) should be included in this response.  If another entity in the tax-exempt system provides professional medical education and training, the Hospital should consider checking “yes” and providing an explanation.


M.Peregrine, R.Louthian, E.Mills
Question 32
Question 32.  This question asks the Hospital to break down its funding of professional medical education expenditures into two categories: (a) public sourced funding and (b) private sourced funding.  The sum of these two categories, plus amounts spent from Hospital funds, should add up to the amount listed in Question 31.  Presumably, the IRS is making a distinction between corporate-sponsored education and hospital-funded education.



M.Peregrine, R.Louthian, E.Mills
Question 33
Question 33.  Question 33 asks the Hospital to disclose how much of its professional medical education was outsourced.  Presumably, these amounts are distinct from the amounts reported in response to Question 31 for programs conducted by the Hospital.  We are not aware of a tax law reason for the distinction. There is no requirement that a Hospital provide education, either directly or through a contractual arrangement with another entity.  In both cases, the Hospital is ensuring that the applicable community receives such education and training.  If the amount listed in response to this question is relatively large, an additional explanation may be warranted.



M.Peregrine, R.Louthian, E.Mills
Question 34
Question 34.  If there is any document that could be considered a written policy, the Hospital should probably answer “yes” to this question.  Most hospitals will respond “yes.”  The explanation provided should describe in meaningful detail how uncompensated care is provided, demonstrating the Hospital’s commitment to serving the community.

M.Peregrine, R.Louthian, E.Mills
Questions 35-40
Questions 35-40.  These questions ask for information on uncompensated care, a term which is not defined in the Questionnaire and does not have a uniform meaning.  For purposes of these questions, the Hospital can use a reasonable interpretation of this term but use it consistently throughout the responses to these questions.  If “uncompensated care” is defined for state or other reporting purposes for the Hospital, that definition can be used again, with explanations where appropriate.

M.Peregrine, R.Louthian, E.Mills
Question 36
Question 36.	The question asks for how much the Hospital “spent” on uncompensated care.  Under the generally understood meaning of the word “spent,” the question implies that the response should be based on costs incurred, not charges waived. 


M.Peregrine, R.Louthian, E.Mills
Question 37
Question 37.  The question asks whether the Hospital “treats” as uncompensated care the excess of what is charged for services over what is paid.  This seems to call for a response based on charges. Technically, if the Hospital calculates charity care, Medicaid shortfalls, etc. on the basis of costs (rather than charges) in excess of amounts received, the answer to all these questions would be “no” . To be most useful, we recommend that an explanation of how the amount is calculated be included.

M.Peregrine, R.Louthian, E.Mills
Question 38
Question 38.  The IRS asks whether the Hospital “treats” bad debt as uncompensated care.  Including bad debt as part of charity care has been a sore spot for the IRS and Congress for some time.  If the Hospital does include bad debt in uncompensated care, the Hospital should describe whether and how it discloses such fact on its reports (e.g., while bad debt is included in overall uncompensated care, is it clear what portion of the uncompensated care figure is bad debt?).  Also, if true, it could be explained that bad debt is included in “uncompensated care” for some purposes, but not others. 

M.Peregrine, R.Louthian, E.Mills
Question 39
Question 39.  This question is simply a catch-all to see if any other items were included in uncompensated care calculations.

M.Peregrine, R.Louthian, E.Mills
Question 40
Question 40.  This question asks whether an amount of uncompensated care was reported to the state government and, if so, to list the amount.  Any discrepancies in this figure and the amounts listed in response to the above questions should be explained.  In addition, all responses to the questions in the survey should be reviewed for consistency with the Hospital’s Form 990, state filings and, if applicable, any court filings as well.



M.Peregrine, R.Louthian, E.Mills
Question 41
Question 41.  The question requests a breakdown of care provided “without compensation” by inpatient, outpatient and emergency room.  Hospitals should fully explain their charity care, and any and all discount policies  in this response.  


M.Peregrine, R.Louthian, E.Mills
Question 42
Question 42.  The manner in which the question is posed likely will result in most boxes being checked for most hospitals, as most hospitals may make the charity care determination at a number of points along the way.

M.Peregrine, R.Louthian, E.Mills
Question 43
Question 43.  The question asks whether “all individuals” were required to pay or make arrangements to pay prior to or at the time care was provided.  As written, if even one patient in each category was not required to pay or arrange to pay in advance or at time of care, the answer to all three sub-questions is “no.”


M.Peregrine, R.Louthian, E.Mills
Question 44
Question 44.  The question asks for an explanation, not a verbatim transcript of the requested policies.  The Hospital should respond with a full description but highlight any favorable facts that relate to the provision of care to the groups listed.




M.Peregrine, R.Louthian, E.Mills
Question 45
Question 45.  The question seems to assume that after a patient receives treatment, the Hospital has a specific number of days after which it will send a bill to the patient.  In the event that there is not one such time frame, a range of  days or a description of the usual billing cycle should be provided.


M.Peregrine, R.Louthian, E.Mills
Question 46
Question 46.  Again, a complete explanation is probably better  than merely inserting a number of days.


M.Peregrine, R.Louthian, E.Mills
Question 47
Question 47.  In addition to responding to the specific question, an explanation should be provided with respect to how patients were made aware of alternative payment methods or charity care assistance.


M.Peregrine, R.Louthian, E.Mills
Question 48
Question 48.  Note the question asks if “all” past due bills were referred to collection agencies.

M.Peregrine, R.Louthian, E.Mills
Question 49
Question 49.  If “no” is checked, attach an explanation.

M.Peregrine, R.Louthian, E.Mills
Question 50
Question 50.  This is another opportunity to describe how, in practice, all patients in the community are treated by the Hospital whether hospital bills are outstanding or not.

M.Peregrine, R.Louthian, E.Mills
Question 51
Question 51.  Because of variation in how patients respond, most hospitals will not be able to provide a specific number in response to this question.  A better approach may be an explanation of the process.

M.Peregrine, R.Louthian, E.Mills
Questions 52-56
Questions 52-56.  This question and the ones that follow are among the most sensitive.  Extreme care should be taken in drafting clear and honest responses in light of the various class action suits against charitable hospitals, Congressional attention, and policymakers’ questions regarding the “chargemaster” structure.  One point you may wish to make throughout these questions is whether the Hospital treats all patients that present themselves for treatment.  




M.Peregrine, R.Louthian, E.Mills
Questions 57-71
Questions 57-71.  All of these questions are designed to quantify the Hospital’s conduct of certain traditional community benefit activities.  The questions ask how much the Hospital spends on each type of activity.  Merely listing direct costs could understate the Hospital’s efforts in this area.  Accordingly, consideration should be given to including additional descriptions of staff time, volunteer time, etc. to better portray the full extent of the Hospital’s community benefit activities.  




M.Peregrine, R.Louthian, E.Mills
Question 72
Question 72.  Question 72 is a “catch all” question.  This is the one question in the survey where it may be beneficial to attach an existing, prepared report or to attach a detailed statement as to community benefit activities.  The more detailed and inclusive, the better.


M.Peregrine, R.Louthian, E.Mills
General Note
General Note:  It will be important that the Hospital’s answers to these questions are completely consistent with the Hospital’s latest Form 990 filings.  The Hospital’s written responses, if any, to the IRS in connection with the recent executive compensation “soft contact audit” initiative are less relevant because those audits were for FY 2002.


M.Peregrine, R.Louthian, E.Mills
Question 1
Question 1.  Several things to note here: First, the requested  compensation information is expected to be “all in,” e.g., “Salary” is to include all cash and noncash compensation received, whether paid currently or deferred, and “Other Compensation” should include contributions to employee benefit plans and deferred compensation plans, and expense allowances from non-accountable plans. A non-accountable plan is an expense reimbursement program under which an executive is not required to maintain records that satisfy IRS requirements. If compensation and benefits paid by a Hospital affiliate was reported on the Form 990, it should be reported similarly in this Questionnaire.  Second, the term “key employee” is not defined, and the Hospital may be well advised to footnote by attachment the specific class of employees included in the answer to this question.  The term is defined in the instructions to Form 990, and we recommend you use that definition. Third, if the Hospital compensates its directors in any way, it may wish to  reference the authority under which it relies on compensating such directors (e.g., specific reference under state nonprofit corporation law or attorney general opinion).

M.Peregrine, R.Louthian, E.Mills
Question 2
Question 2.  If the answer is “yes,” simply check “yes.”  If the answer is “no”, consider the Hospital’s ability to refer to any other board action that speaks to its commitment to providing reasonable compensation to its executive employees.  In addition, if the Hospital has been following sound practices in the absence of a written policy, a description to that effect may be appropriate.


M.Peregrine, R.Louthian, E.Mills
Question 3
Question 3.  If the answer is “yes,” simply check “yes.”  If the answer is “No”, the Hospital should give strong consideration to describing in an attachment the process the board applies to remove or reduce bias and conflict of interest from the determination of executive compensation.


M.Peregrine, R.Louthian, E.Mills
Question 4
Question 4.  One of the more significant issues with respect to the executive compensation process is the “transparency” of the decision making.  Hence, if the  process is delegated to a committee, the Hospital should consider describing the specific nature of the delegation, the independence and qualifications of the committee members, and the manner in which the committee’s decision is communicated to (if ratification is required, rebuttable presumption not met) the full Board.  Where the basic compensation decisions are made by a group or body other than the Board, it may be useful to describe briefly for the IRS the manner in which the decision is communicated to the full Board and the extent of that communication (e.g., is the Board provided with the full details regarding compensation and benefits or only a summary thereof).



M.Peregrine, R.Louthian, E.Mills
Questions 5-8
Questions 5-8.  If the Hospital has used independent compensation consultants and legal counsel in connection with board/executive compensation processes, those outside advisors should be consulted in connection with answering these particular questions.  Remember in this regard that increasing regulatory scrutiny is being placed on the actual “independence” of the compensation consultant; does he/she/it provide any other services to the Hospital or to any of its Affiliates?  Comments from IRS officials in the wake of the “soft contact audit” process indicate a level of concern with the use of comparability data that is unreliable, unspecific or inapplicable to the specific institution.  The burden is on the Hospital to demonstrate the completeness, accuracy and reasonableness of its comparability data.  Where an independent consultant was not used, the Hospital will likely have an increased burden to demonstrate the reasonableness and reliability of its comparability data and  the lack of bias or conflict in the compensation determination process (e.g., whether the person or persons used by the Hospital to develop the compensation data were under the direct supervision and authority of the executive whose compensation was being determined).  





M.Peregrine, R.Louthian, E.Mills
Question 9
Question 9.  This question should be approached with great care.  It is important to recognize that “optics” notwithstanding, it is not in violation of the nonprofit corporate laws of most states for officers/directors or even key employees to serve simultaneously as vendors to the Hospital.  In such situations, though, the parties and their relationship will be held to a very high level of scrutiny by the board and subjected to appropriate confects of interest vetting and rebuttable presumption of reasonableness review.  Where key employees also serve as vendors to the corporation, it will also be important for the Hospital to address whether the key employee’s executive compensation has been adjusted to reflect his/her time spent in connection with providing such vendor services (i.e., is the executive really working on a full time basis for the Hospital?).
Finally, the response to this question should be consistent with the response to the related question on the Form 990 and footnotes concerning related party transactions in the Hospital’s audited financial statements.
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