
Volume 36 • Number 4 • Summer 2007 • American Bar Association • The Brief
© 2007 by the American Bar Association. Reproduced by permission. All rights reserved. This information or any portion thereof may not be
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent
of the American Bar Association.

1

The increased prevalence of
genetically modified (GM)
crops as a source of human

food and animal feed over the last
10 years has been dramatic. Since
the introduction of the first com-
mercial GM crop in 1995, the use
of GM seed has rapidly increased
in U.S. agriculture. It is now esti-
mated that 70 percent of products
on grocery shelves include some
genetically modified ingredient.
Despite the clear importance of
genetic technology, there is still
political and consumer resistance
to GM crops within certain con-
stituencies fueled by concerns over
theoretical risks arising from
genetic manipulation and/or skep-
ticism over whether we have the
ability to anticipate the types of
harm genetic engineering may
cause to the environment and to
present or future generations.

To date, tort litigation related
to GM crops has been limited.1

The seminal case arose when GM
corn not approved for food use was
detected in taco shells and other
food products in September 2000.

In May 1998, the U.S.
Environmental Protection Agency
(EPA)2 had issued a “split” registra-
tion permitting the planting and
sale of StarLink® corn3 for domes-
tic animal feed and industrial uses,
including ethanol production, but
not for use as human food.
StarLink is genetically engineered
to express the protein Cry9C,
which is toxic within the alkaline
digestive tract of certain insects,
including corn borers, but not
within the acidic digestive tract of
humans. During the EPA registra-
tion process, concern over whether
the long string and durable Cry9C
protein might be an allergen
resulted in the first, and probably
the last, split EPA registration.
StarLink was approved for nonfood
uses but not for human food use. To
implement the requirements of the
split registration, the EPA imposed
isolation distances for planting
StarLink to prevent cross-fertiliza-
tion with non-StarLink corn and
channeling requirements to prevent
StarLink corn grain from entering
human food grain channels. Due to

the failure of either the isolation or
the channeling requirements, or
perhaps both, StarLink was
detected in various food products,
most notably Taco Bell™ taco shells
sold in grocery stores, leading to
food and grain recalls and suits or
claims by various entities handling,
processing, or selling corn grain or
food products. The focus of the
StarLink litigation was primarily
domestic and related to the prohibi-
tion against its use in food and eco-
nomic consequences of the
presence of StarLink throughout
the distribution system.

Based on what is currently
known, GM food litigation is likely
to center, as did StarLink, on eco-
nomic issues rather than personal
injury—at least barring new scien-
tific evidence or the emergence of a
specific GM crop that can be
linked to health hazards. As in
StarLink, should there be a disrup-
tion in the corn market attributable
to GM crops, one would expect
similar classes of plaintiffs and simi-
lar legal claims. Set forth below is a
brief description of the nature of
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the concern over GM crops, the
StarLinkexperience, and a review of
the legal and practical issues raised
by claims in tort for economic
losses attributed to GM crops.

Performance versus
Perception

A unique feature of GM claims is
that the harm asserted, at least to
date, has been economic and not
physical.4 The economic harm, in
turn, arises not out of identifiable
damage to property (other than the
presence of the GM grain), but
from disruption in corn markets
caused by fear of harm and lack of
consumer acceptance.

Three main areas of concern
have been raised about GMs: (1)
potential toxicity, (2) potential
allergenicity, and (3) environmen-
tal issues relating to the loss of
genetic diversity. Fear of toxicity of
products derived from GMs is a pri-
mary but unsubstantiated concern
underlying the restriction of GMs.
The anxiety about toxicity ranges
from fear of the spread of antibiotic
resistant pathogens to unpredictable
mutations that may prove carcino-
genic.5 There is further theory that
naked or free DNA can be taken up
by mammalian cells and incorpo-
rated into the genome, leading to
such adverse effects as “acute toxic
shock, delayed immunological reac-
tions and autoimmune reactions.”6

Concern about safety has not
been supported by scientific evi-
dence. The Food and Agriculture
Organization of the United Nations
and the World Health Organization
have assessed the potential risks of
GM crops and concluded that “food
safety considerations for current
GM crops and derived food and
feed are fundamentally of the same
nature as those that arise from con-
ventional plant breeding.”7

Furthermore, no peer-reviewed
scientific studies report adverse
effects on human health as a conse-
quence of eating GM foods, and
studies indicate that dietary DNA
has no direct toxicity itself.8

Indeed, the fact that GM food
crops have now been grown on
over 230 million cumulative
hectares worldwide provides evi-
dence for the “lack of harmful
human health effects from the con-
sumption of GM food products.”9

With respect to the potential
for allergic reaction, it is notewor-
thy that the GM foods currently
on supermarket shelves throughout
the United States appear not to
have caused any allergic reactions.
Indeed, it has been reported that
this result is “unsurprising as the
proteins that have been added
have no known history of aller-
genic potential.”10 Additionally,
potentially hundreds of millions of
people have been consuming food
from GM crops and meat from GM
fed animals for up to 10 years with
no substantiated reports of adverse
effects.11 Furthermore, recent stud-
ies have found no adverse effects
on animal health or productivity as
a result of the use of GM feed, and
no adverse effects from the con-
sumption of the animals.12

In response, critics of GM food
assert that even if there have been
no readily observable and severe
health effects, that does not rule
out the possibility of milder, less
widespread, or longer term effects.13

Indeed, at least in the context of
health-related concerns, opposi-
tion to GMs is based more on what
we do not know than what we do
know. Repeatedly, criticisms lev-
eled at GMs cite the absence of
knowledge rather than affirmative
evidence of harm or risk of harm.

The final argument made by

those in opposition to genetic modi-
fication involves environmental con-
cerns and the threat to biodiversity.
Opponents of GM crops assert that
they threaten the genetic diversity of
U.S. crops.14 Genetic diversity is
important to food security, as well as
avoiding widespread crop epidemics
in the face of drought, disease, or new
pests. The crop epidemics cited by
these opponents, however, occurred
before the introduction of GM crops.
If those epidemics reflect anything, it
is the effects of increased uniformity
in the kinds of crops grown, not the
effect of introducing GM traits into
those crops.

Another environmental con-
cern is cross-pollination between
GM crops and other plant species.
Opponents argue that soybeans
genetically engineered to be resist-
ant to herbicides could create a
strain of herbicide-resistant weeds
through cross-pollination.
Similarly, it has been argued that
the widespread
use of corn genetically engineered
to express the Bt protein to deter
the European corn borer could has-
ten the development of Bt-resist-
ant corn borers, not through
cross-pollination, but through
overexposure to Bt.15 Furthermore,
some fear harm to the environ-
ment and wildlife due specifically
to increased use of broad-spectrum
herbicides made possible by herbi-
cide-tolerant GM crops.16 The cur-
rent scientific record, however,
does not appear to substantiate
these concerns, and it can be
argued plausibly that genetic modi-
fication will reduce environmental
exposure to plant or animal toxins.

Although not all of the envi-
ronmental or toxicity concerns will
be specifically identified in the
allegations of a complaint regard-
ing GM foods, the kind of vocal
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opposition to GM crops that the
above views typify underlies the
resistance of some consumers, and
some governments, to accept GM
crops, which in turn drives the
economic harm that is claimed in
GM food litigation.

Political Pressures
These concerns have led to recurrent
political pressures against GM crops
domestically and internationally. For
instance, Congressman Dennis J.
Kucinich (D-Ohio) introduced the
Genetically Engineered Food Right
to Know Act (H.R. 5269), legislation
that would amend the Federal Food,
Drug, and Cosmetic Act, the Federal
Meat Inspection Act, and the Poultry
Products Inspection Act to require
labeling of any food that contains
genetically engineered material or
that is produced with genetically
engineered material.17 He has also
introduced the Genetically
Engineered Organism Liability Act
(H.R. 5271), which would assign lia-
bility for injury caused by GM crops.18

This situation is exacerbated by
political activists resistant to GM
crops in Europe and elsewhere. Since
grain markets are international,
issues with GM crops overseas have
economic consequences for domestic
producers and exporters. Actions
that disrupt the flow of grain to
international markets may be the
basis for losses by both domestic and
overseas entities. In April 2004, the
European Union (EU) “brought into
force the world’s toughest labeling
regime.”19 EU regulations mandate
labeling “beyond food and food
ingredients” to “labeling of animal
feeds and feed additives as well as
highly refined oils, sugars and
starches.”20 The regulations also
require labeling of products that are
derived from GM crops even if they
do not contain detectable levels of

novel DNA or protein.21 Outside the
EU, other nations also have required
labeling of food containing GM
ingredients. Japan, South Korea,
Australia, and New Zealand all
require mandatory labeling, though
their requirements are more liberal
than those of the EU.22 Some of
these nations, moreover, will not
accept imported grain that is com-
mingled with unapproved geneti-
cally modified grain.

Notably, refusal to accept GM
crops based on unsubstantiated con-
cerns has been successfully chal-
lenged. Last year, the World Trade
Organization ruled in favor of the
United States regarding a complaint
brought in 2003 against the EU,
charging that “a moratorium on
approvals of genetically modified
crops that Europe adopted in 1998
had violated a food treaty requiring
regulatory decisions to be made
without ‘undue delay’ and to be
based on science.”23 The complaint
also alleged that “Austria, France,
Germany, Greece, Italy and
Luxembourg had violated trade rules
by banning biotech crops that had
been approved by the European
Commission.”24 Although, for
Europe, the case represented “poli-
tics, responding to public fears justi-
fied or not about perceived threats
to health and the environment,”25

U.S. government and industry offi-
cials expressed the view that the
decision would “set a precedent that
countries must have sound scientific
reasons for rejecting genetically
modified crops.”26

Such political pressures are
again generally based on wide-
spread fears anchored in unsub-
stantiated concerns relating to the
health effects of GM food. The
reality is that despite millions of
exposures to GM foods, there are
no substantiated cases of toxic or

allergic reaction. “The GM foods
currently on the market have been
tested for increased levels of
known allergens and toxins and
none has been found.”27

Furthermore, the “potential eco-
logical and health hazards, specifi-
cally the evolution of ‘superweeds’
from herbicide resistance and the
build up of resistance to antibiotics
. . . [is] unfounded, and neither
hazard has actually materialized.”28

In fact, a strong argument can be
made that GM crops are more pro-
tective of the environment and pub-
lic health than conventionally bred
and grown crops in that the genetic
modifications are intended to
reduce the need for harmful pesti-
cides and make crops better able to
combat those harmful environmen-
tal circumstances that lead to their
decimation. “Scientists generally
agree that genetic engineering can
offer direct and indirect health ben-
efits to consumers. . . . Direct bene-
fits can come from improving the
nutritional quality of foods[,] . . .
reducing the presence of toxic com-
pounds, and by reducing allergens in
certain foods.”29

Moreover, heightened sensitiv-
ity to agricultural products domes-
tically and abroad is at least in part
the result of naturally occurring
events such as bovine spongiform
encephalopathy and hoof and
mouth disease, which have raised
concern over the safety of the food
supply. Ironically, genetic engi-
neering may offer the best means
to protect against such naturally
occurring disasters. When surveyed
“about various potential uses for
genetic modification of animals,
consumers were most strongly sup-
portive of those which provide
protection against disease.”30

Possibly “a reflection on recent
headlines about avian flu, develop-
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ing heartier livestock is the most
widely supported reason to geneti-
cally modify animals, including to
produce chickens resistant to avian
flu . . . and to produce cattle resist-
ant to mad cow disease.”31

While the overarching issue of
whether and how GM crops should
be grown, handled, and labeled is
one for policymakers, not litigators,
these issues set the scene for GM
litigation. If there is an inadvertent
release of an unapproved GM crop,
defendants will face not only the
concerns and fears discussed above
but the reinforced perception that
genetic engineering is not control-
lable—the genie, once out of the
bottle, cannot be put back. That
was the context of StarLink.

GM Litigation:
An Introduction

The background of StarLink.
Litigation over GM crops raises
legal issues that are at the same time
familiar and novel. The legal theo-
ries advanced in StarLink included
negligence, nuisance, and strict
product liability,32 theories that are
not new by any measure. Unlike
other large-scale product liability
lawsuits, however, the claims were
not driven by any credible allega-
tions of physical harm, but by
claimed economic losses attributed
to a general fear of GM crops.

The claimants in StarLink,
moreover, included parties from
virtually every point in the corn
production and distribution sys-

tem. Farmers claimed damages
from contamination of their crops
with StarLink as well as economic
harm from depressed corn prices,
ostensibly caused by the rejection
of U.S. corn by foreign markets.
Grain elevators claimed contami-
nation of their stored corn and
facilities and depressed corn prices.
Exporters claimed damage for the
costs incurred as a result of the
rejection of U.S. corn, and proces-
sors and millers claimed damages
for their inability to sell corn-based
products that were or were sus-
pected to be affected by StarLink.
Individual consumers sought
refunds for corn-based products
that contained StarLink. Finally,
food retailers and restaurants, most

Figure 1:
The Yellow Corn
Distribution System
in the United States
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notably Taco Bell™, sought dam-
ages for lost sales that they attrib-
uted to the stigma attached to
corn-based products as a result of
the StarLink situation.

In short, StarLink involved
many millions of dollars of claimed
losses from everyone who touched
corn or a corn-based product,
whether or not their corn or prod-
ucts actually contained StarLink,
and notwithstanding the fact that
there was not, and has not been
since, any evidence that the
offending substance caused physi-
cal harm to anyone.

U.S. corn production and dis-
tribution. Corn is the single largest
field crop grown in the United
States. Ninety-two million acres
were planted in 2007, and in 2006
U.S. growers produced 10.5 billion
bushels of corn. Corn production
has increased in response to the
current high demand for ethanol,
and the U.S. Department of
Agriculture is projecting a 2007
harvest of 14.5 billion bushels.
Once harvested, the majority of
this corn never reaches a domestic
human food consumer.
Historically, 56 percent is used
mostly for animal feed; 13 percent
for industrial purposes (such as
ethanol production); and another
18 percent exported for food, feed ,
and industrial purposes, most of
which goes for animal feed.33 The
corn that does reach U.S. food
consumers, only approximately 13
percent, does so after traveling
through a complex distribution
chain and several steps of process-
ing, as shown in Figure 1.

The complexity of the corn
production and distribution sys-
tem, as well as the sheer volume of
corn produced in the United
States, illustrates the magnitude of
the potential litigation exposure in

the event of a release of unautho-
rized GM seed. As evidenced in
StarLink, the parties potentially
affected by disruptions in the corn
markets include everyone in
Figure 1. Between the farmers and
the various intermediaries, poten-
tial plaintiffs could number in the
tens or hundreds of thousands,
even excluding consumer claims.
The volume of corn produced,
moreover, could create significant
potential exposure for economic
loss, even if plaintiffs were able to
prove only a small decrease in corn
prices resulting from the release.
For example, at 14.5 billion
bushels a year, a price decrease of
$0.01 per bushel attributable to
GM corn could result in a damages
claim of over $145 million.

The structure of the corn pro-
duction and distribution system also
highlights some of the legal chal-
lenges involved for plaintiffs in GM
crop litigation. Many of the affected
parties are substantially removed
from the seed producers, precluding
contractual theories of recovery and
raising issues of duty and proximate
cause for negligence claims. In addi-
tion, from early in the production
and distribution chain, corn is com-
mingled, making it virtually impos-
sible to trace a food product back to
any particular processor, grower, or
other intermediary.

Lessons from StarLink
The StarLinkplaintiffs faced several
substantive legal defenses to their
tort claims. First, the economic loss
doctrine generally precludes recov-
ery in tort for solely pecuniary
harm and arguably precluded
recovery by a large number of
StarLinkplaintiffs who could not
demonstrate any actual contamina-
tion of their crops or property.
Second, with respect to the negli-

gence claims, the remoteness of
many of the claimed injuries cre-
ated a serious question about both
duty and proximate cause. Finally,
given that plaintiffs largely framed
their strict liability claims as failure
to warn claims, the Federal
Insecticide, Fungicide and
Rodenticide Act threatened to
preempt those claims entirely.

A number of these defenses
were addressed in whole or in part
in one reported StarLinkdecision.34

This decision does not finally
resolve all of the nuances to these
defenses, particularly in other juris-
dictions, but does provide some
guidance with respect to how other
courts may treat GM claims.

Economic loss: negligence and
strict liability. The economic loss
rule bars recovery of purely pecu-
niary losses, at least in strict liabil-
ity and negligence, absent personal
injury or physical damage to prop-
erty other than the allegedly defec-
tive product itself.35 There are two
recognized rationales for the doc-
trine: (1) that the law of contracts,
not torts, is the appropriate mecha-
nism for addressing disappointed
commercial expectations; and (2)
that allowing such recovery “would
open the door to virtually limitless
suits, often of a highly speculative
and remote nature.”36

Claims for economic losses aris-
ing from the presence of an unap-
proved GM crop in the corn system
implicate both rationales. The
claims involve harm from the entry
of a defective product into the
stream of commerce. That product
was not what it purported to be,
based on the presence of an unex-
pected GM trait. In that sense, such
claims are directly in line with the
contractually based economic loss
cases that hold that a failure of
product expectations is properly a
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contract, not a tort, problem.
GM crop litigation also raises

the specter of unbounded liability
that forms the alternative rationale
for the economic loss doctrine.
Given the size of the corn market in
the United States, the number of
participants in that market, and the
pervasive presence of corn-based
products in the food supply, allow-
ing recovery to all who might be
affected by disruptions in that mar-
ket could certainly be said to open
the door to virtually limitless suits.37

In StarLink, Judge James Moran
reached a hybrid conclusion on the
nature and purpose of the eco-
nomic loss doctrine. He noted that
the “classic case” of economic loss
involves the purchase of a defec-
tive product, and that the “primary
policy concerns” underlying the
doctrine are contractually based.38

He recognized, however, that the
doctrine has been expanded to
include claims that threaten to
expose a defendant to liability to
an unbounded group of potential
plaintiffs.39 In the case of StarLink,
he held that farmers who had pur-
chased StarLink seed were limited
to contract remedies, and that
farmers whose crops were not phys-
ically affected by StarLink, or who
claimed damages from StarLink
contamination after their corn left
their possession, could not main-
tain a strict liability action.40

The StarLink decision is, of course,
not binding precedent in other juris-
dictions, and other states have either
not yet recognized the economic loss
doctrine or apply it more narrowly. If
that reasoning is persuasive in other
jurisdictions, however, a substantial
portion of potential claimants in the
event of the release of an unautho-
rized GM crop could be precluded
from recovery under strict liability
and negligence.

In addition, courts have consis-
tently denied recovery for eco-
nomic harm suffered by a plaintiff
as a result of injury or impact to a
third party. Examples include dam-
age to a bridge or other property
that impedes access to a third
party’s business, causing economic
losses, or damage to physical prop-
erty that prevents a third party
from realizing the benefits of its
contract with the owner of the
damaged property.41 Though not
always articulated as the economic
loss doctrine, this concept of deriv-
ative harm is a close cousin and
may operate to bar the claims of
GM crop plaintiffs whose only
harm arises from the presence of an
unauthorized GM plant in some-
one else’s crop or food product, like
the Taco Bell™ and non-StarLink
farmer plaintiffs.

Economic loss: public nui-
sance. Authority on the question
of whether a plaintiff must show
damage to his or her own property
to maintain a public nuisance
claim remains conflicting. Public
nuisance stands on a different ana-
lytical footing from negligence or
even strict products liability.
Negligence and strict liability
assume some relationship between
the alleged wrongdoer and the
plaintiff, either by a duty of care or
as a consequence imposed for plac-
ing a product in a linear distribu-
tion chain that will reach the
plaintiff. Public nuisance, on the
other hand, allows claims for harm
resulting from more generalized
nuisance conditions, provided that
the plaintiff can show some kind of
special harm distinguishable from
that of the general public.

Some cases have held that
landowners adjoining oil spills or
other pollution could not recover
in nuisance for diminution in

value absent a showing of physical
impact to their property.42

However, there is also authority for
the proposition that a claim of
public nuisance survives without
such proof if the plaintiffs can
show the required special harm.43

Arguably, farmers hindered in
their ability to earn a living from
the “common property” that is the
U.S. corn supply have suffered a
harm distinguishable from that of
the general public. To the extent
that the economic loss doctrine is
driven by concerns about bound-
less liability, however, one could
argue that it would preclude these
kinds of claims as well. Unlike the
commercial fisherman in Moderia
v. Northeast Utilities Services Co.
and Burgess v. T/V Tamano, who
relied on a finite area of fishing
waters, corn farmers in the U.S.
plant and harvest 90 million acres
of corn each year, making them a
considerably more “limitless” class
of potential plaintiffs.

The StarLink opinion left this
question unresolved. On the one
hand, it included the fairly
unequivocal statements that “we
caution that proving direct harm
to their own property is a predicate
to any recovery” and “absent a
physical injury, plaintiffs cannot
recover for drops in market
prices.”44 On the other hand, it did
not specifically include a require-
ment of physical harm in the por-
tion of the opinion denying the
motion to dismiss the nuisance
claims, and it expressly relied on
Burgess. A later case applying
Illinois law, however, read the
StarLink decision as barring both
negligence and public nuisance
claims in the absence of physical
harm to other property.45

Further, recent cases involving
the economic loss doctrine support
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the argument that proof of physical
harm is required in public nuisance
cases. In Duquesne Light Co. v. Pa.
Am. Water Co.,46 the Pennsylvania
Superior Court held that an electric
company’s negligence and public
nuisance claims against a water
company were barred because the
electric company sought damages
solely related to economic loss.47

The court reasoned that since the
economic loss doctrine was meant
“to protect a tortfeasor from tremen-
dous liability for a single act, eco-
nomic losses are not recoverable
when they are not the result of per-
sonal injury or property damage.”48

Economic loss as stigma dam-
ages. At bottom, the claims of
many of the StarLink plaintiffs—
and the likely claims of future
plaintiffs in the event of an unau-
thorized release of GM corn—are
based on the stigma that attached
to corn and corn products as a
result of someone else’s apprehen-
sion about the safety of that corn,
be it U.S. consumers or foreign
markets. Whether expressly
premised on the economic loss
doctrine or not, courts have been
reluctant to award damages for this
kind of stigma in cases where
neighboring environmental con-
tamination, or fear of contamina-
tion, was claimed to be the cause
of reductions in the value of the
plaintiffs’ property.49

Like the environmental plain-
tiffs, the plaintiffs whose property
was never touched by the offend-
ing GM corn are claiming stigma
damages, and these claims may be
barred whether the analysis is
framed as part of the economic loss
doctrine or the notion that stigma
alone is not a compensable harm.
With respect to plaintiffs who have
commingled crops or adulterated
food products, there is also a ques-

tion whether stigma or public fear
of a product can amount to “dam-
age to property” in the absence of
any evidence that the presence of
the GM corn causes any intrinsic
damage to the commingled crops
or the food product.50

Duty and proximate cause. To
prevail on a negligence claim, the
plaintiffs must establish all of the
elements of negligence, including
the existence of a duty and proxi-
mate cause. Courts have often lim-
ited recovery by plaintiffs whose
claimed harm was remote from the
alleged wrongdoing, or derivative
of physical harm to third parties,
though it is not always clear
whether those decisions rest prima-
rily on analysis of duty or of proxi-
mate cause. Common to all of
those decisions is the overarching
theme that it is simply untenable
to allow liability for all possible
consequences of a single act. In the
words of Justice Scalia, “Life is too
short to pursue every human act to
its most remote consequences; ‘for
the want of a nail, a kingdom was
lost’ is a commentary on fate, not
the statement of a major cause of
action against a blacksmith.”51

Following the same analogy,
another court noted:

The court would have little diffi-
culty in submitting the loss of
the shoe, the horse, and probably
the rider to a jury if caused by
the sale of a defective nail. . . .
The loss of the battle creates a
doubtful question, but the loss of
the kingdom is so remote as to
bar its submission to the jury.52

The StarLink negligence claims
asserted that the seed developer
and producers had a duty to ensure
compliance with EPA-imposed
growing restrictions after the sale

of the seed and that the breach of
that duty was the proximate cause
of the commingling of StarLink
and non-StarLink corn. Where
plaintiffs have asserted a similar
theory against gun manufacturers,
courts have almost without excep-
tion found that either the duty or
the proximate cause requirements,
or both, precluded those claims.53

In StarLink, the court rejected
the defendants’ argument that
there was no duty to prevent the
harm alleged—namely, the
decrease in the market value of
U.S. corn resulting from StarLink
contamination.54 The issue, accord-
ing to the court, was not whether
the defendants had a duty to pro-
tect the market price of corn, but
whether they had a duty to prevent
contamination of the food supply
with StarLink, a duty that was not
too remote for recovery. The court
further distinguished StarLink from
the gun cases, reasoning that the
postmarketing restrictions required
by the EPA as part of the split regis-
tration for StarLink created a duty,
even if one might not have other-
wise existed.

There, however, the claimants
were farmers who had either
received seed from the companies
or experienced contamination of
their crops in the very early stages
of the production chain. In the lexi-
con of the horseshoe nail, the farm-
ers might well be considered the
horse or the rider, as the impact of
the conduct at issue was more
direct. Arguably, the corn proces-
sors, elevators, and exporters are
closer to representing the battle,
and the food retailers that complain
of stigma and lost sales represent
the kingdom.55 In other words, even
following the analysis of the
StarLink decision, there may well be
claims other than farmer claims
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that are simply too remote for
recovery in negligence.
Additionally, as previously noted, it
remains to be seen how much of the
StarLink district court decision will
be followed by other courts in the
event of future GM crop litigation.

FIFRA preemption. Genetic
modification of agricultural crops
may fall into one or both of the
following categories: modification
to provide insect resistance
(known as plant incorporated pes-
ticide or PIP) and genetic modifi-
cation to enhance performance.
GM crops that are registered with
the EPA as pesticides, like
StarLink, fall within terms of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA).56

Because they are subject to
FIFRA’s labeling requirements, any
state law claims that attack the
adequacy of the warnings or
instructions contained in the label,
or allege that the manufacturer had
a duty to provide any additional
information, are likely preempted.

As to whether FIFRA also pre-
empts a claim based on a failure to
adhere to FIFRA-required warn-
ings, the U.S. Supreme Court
recently settled a long-running
split of authority among the cir-
cuits, holding that states are free to
make violations of FIFRA require-
ments actionable under state law.57

This is consistent with the result
reached in StarLink, where the
court held that FIFRA preempted
the strict liability claims, based on
a failure to warn, but did not pre-
empt certain claims alleging failure
to follow the registration and
labeling requirements or failing to
communicate required warnings
and restrictions farther down the
distribution chain.58

In the event of a future release of
unapproved GM seed, it is likely

that plaintiffs will attempt to frame
their claims as design defect claims,
rather than warning claims, and
allege failure to adhere to FIFRA
requirements, to avoid preemption.
Moreover, not all GM crops involve
traits that bring them within the
labeling requirements of FIFRA.
Where the trait functions as a pesti-
cide or fungicide, it would be subject
to labeling requirements and at least
certain claims would be preempted.
Other traits, however, relate to the
performance of the plant alone and
therefore do not fall under FIFRA. If
a future unauthorized release falls
into that category, FIFRA preemp-
tion would not apply.59

Problems of Proof
Causation. If a particular GM crop
is alleged to have caused harm by
entering the corn system, it may be
possible to trace that seed to the
original producer through DNA
testing if there is a single producer
but not if there are multiple pro-
ducers. Every other step, however,
in determining how precisely the
seed entered the system is fraught
with uncertainty. By way of exam-
ple, it will likely never be clear
how many parties were responsible
for StarLinkentering the human
food supply. It could happen if an
individual grower brought his corn
to the wrong elevator, if a grain
elevator failed to segregate
StarLinkand non-StarLinkcorn,
through cross-pollination in the
field, or contamination of shared
storage or transport facilities.
Because corn is commingled at
every step in the process, from the
combine at harvest to its ultimate
destination, it would be impossible
to identify, in most cases, even
which elevator sold the affected
corn. Similarly, if there is an inad-
vertent release of an unapproved

GM crop, it may be difficult to
establish how that inadvertent
release happened.

Accordingly, it will be extremely
difficult for plaintiffs to pinpoint
where in the chain an act of negli-
gence might be found or who was
responsible for that act. Corres-
pondingly, it will be a challenge for
seed producers defending such a
claim to establish that the cause of
the release was an act or omission by
someone else in the testing, produc-
tion, or distribution chain.

Limitations on testing.
Limitations on the ability to conclu-
sively test food products or har-
vested corn for all GM traits present
potential problems of proof in GM
claims. The processing of corn-based
food products may in some cases
render the genetic material at issue
undetectable. Even in the corn
itself, there are no uniform standards
in place for what constitutes a true
positive detection. As discussed
above, plaintiffs who have not had
their crops, grain, or other property
contaminated by the offending GM
crop may be precluded entirely from
recovery. Difficulties in establishing
with certainty whether the GM
crop is present in processed food, or
even in raw corn supplies, could
complicate the application of the
economic loss doctrine.

In addition, plants with
“stacked” or combined GM traits
are becoming more common, but
current testing methods cannot tell
the difference between a lot of
grain that includes a mixture of the
lines containing the individual
traits and one that contains any
grain with the stacked traits. Thus,
if a foreign country has approved
two individual traits but has not
approved grain containing both of
those traits stacked in one plant,
there may be no way to accurately
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determine whether it is receiving
stacked grain or a lot of grain con-
taining both of the other two indi-
vidual lines. This difficulty could
lead that country to accept the
stacked crops; it could also lead to
overrejection of grain in that mar-
ket, which in turn could increase
the chances of domestic litigation.

Damages considerations. Even
assuming liability, the issue of dam-
ages in GM litigation is far from
simple. Where the primary harm
asserted stems from disruption in
the corn market, plaintiffs must find
a way to craft a causal connection
between the GM event and the dis-
ruption. This is never going to be
an easy task. Corn markets respond
to myriad factors, including supply,
the effect of complex government
policies relating to sale, commodi-
ties markets, and others. For exam-
ple, corn markets suffered in the
months following Hurricane
Katrina due to the closure of the
main shipping channel for exported
corn, the Mississippi River. If there
were to be a release of an unap-
proved GM crop in close proximity
to such a natural disaster, and that
release led to litigation, it would
become necessary to try to untangle
the effect on price not only of the
natural disaster but also all of the
other factors influencing corn
prices, from the effects of the
release.

International Considerations
In addition to potential domestic
lawsuits, a seed company faced
with the release of an unauthorized
GM crop will face a tangle of
international considerations due to
the large amount of U.S. corn that
is exported to markets, such as
Europe and Japan, that have very
low tolerances for GM crops.

First, the Cartagena Protocol

on Biosafety, an international
treaty currently signed by 141
nations but not the United States,
provides a framework for its signa-
tories to implement in governing
the acceptance, labeling, and
transport of GM crops. It requires
information about new GM crops
accepted into signatory nations to
be shared in a Biosafety Clearing
House. Precise enforcement mech-
anisms for noncompliance have
not yet been developed, but there
is a working group currently
reviewing that issue. In addition,
individual signatory nations may
have developed their own laws and
regulations relating to penalties on
importers for noncompliance.

The significance of the
Cartagena Protocol for seed produc-
ers is twofold. First, if there is a
release of an unauthorized GM crop,
companies that export corn from
the United States will need to deal
with the various requirements
imposed by individual nations and,
in the future, potential penalties for
noncompliance. As in StarLink, they
are likely to look to the seed pro-
ducer to make them whole for the
costs of compliance, raising the like-
lihood of some of the claims
described above. Second, should the
seed producer seek to take remedial
measures to prevent disruption in
the corn market by affirmatively
repurchasing and rerouting grain
already in transit, the Cartagena
Protocol might affect the movement
of that grain to and through signa-
tory nations, as well as the availabil-
ity of alternative export markets
that would accept the grain.

The fact that some of the eco-
nomic harm may be felt by over-
seas parties, such as purchasers of
crops that are unable to accept or
resell them in a foreign country, or
non-U.S. importers or exporters,

may raise questions about choice of
forum and choice of law. Within
the United States, choice of law
analyses vary from state to state,
and it remains unsettled whether
the applicable law should be that
of the forum where the harm is felt
or the forum where the allegedly
wrongful conduct occurred, partic-
ularly in the case of a product that
touches so many jurisdictions. This
analysis is further complicated by
the potential for a suit brought in a
foreign jurisdiction, seeking appli-
cation of non-U.S. law.

With respect to the forum for
potential litigation, the international
component of the corn market raises
the possibility that seed producers
will face suit in a foreign forum. The
level of this risk depends upon the
principles of jurisdiction of the spe-
cific foreign nation (or nations)
involved. This is beyond the scope of
this article. Nonetheless, potential
litigants should be aware of the possi-
bility of an overseas lawsuit.

Conclusion
The unique circumstances of GM
food and crop litigation present
challenges to plaintiffs as well as to
defendants. It cannot be denied
that GM crops are of increasing
importance to our economy, our
farmers, and consumers throughout
the world. It is similarly clear that
concerns about the safety and pru-
dence of GM crops have the
potential to drive decisions that
can cause widespread economic
damage. Traditional tort theory
does not precisely fit the unique
circumstances where economic loss
flows from disruption to the flow of
an international commodity.
Liability concepts must reflect not
only the risk but the benefit of this
new technology, and the need to
tread carefully when considering



Volume 36 • Number 4 • Summer 2007 • American Bar Association • The Brief
© 2007 by the American Bar Association. Reproduced by permission. All rights reserved. This information or any portion thereof may not be
copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent
of the American Bar Association.

10

recovery for nonproximate losses
that traditional damage theory has
been slow to recognize. �
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