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Current market conditions

The equity capital markets remain challenging.

Capital raising statistics — YTD v. last year
Total ($): $14 billion versus $71 billion.
Total (#): 197 versus 356 deals.
Average size: $71 million versus $198 million.
Median size: $2.5 million versus $4.0 million.

Private / public (%): 73/27 versus 72/28.

Result: Less money available, more time required to get it,
careful assessment of each issuer’s unique situation
essential to success.
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Current market conditions

Continued

How do the current market conditions affect deals in
the capital markets?

Companies need to deleverage their balance sheets.
Companies may want to raise money for other purposes.

Due to economic uncertainty and ongoing volatility in the stock market,
Investors in new equity issuances are selective and price sensitive.

Issuers that cannot raise capital though traditional public equity
offerings are considering different ways of raising equity capital.

Three examples:
PIPEs (Private Investment in Public Equity)
Rights offerings

At-the-market (“ATM") offering programs (aka, “dribble
programs” or “controlled equity offerings”)
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PIPEs (Private Investment in Public Equity)

What is a PIPE?:

+  Publicly traded issuer sells restricted securities in a private placement.

+  Purchasers are accredited investors or institutions.

+  Issuer agrees to register the resale of the securities within set period
after closing.

+  Fallure to file the registration statement, get it effective or keep it
effective can result in liquidated damages payments, conversion price
resets or other consideration, such as warrants.

+  Because securities are restricted, they are typically sold at a discount
to market price, with other equity kickers or other beneficial features.

S 5

\""‘ Raising Capital in a Changed World
et g Lap g



Registered direct offerings

What is a registered direct offering?:

+  Similar to a PIPE, but offering is registered with the SEC at time of
placement.

+  Typically involves an investment bank or placement agent.

+  Benefits companies that have existing shelf registration statements on
file with the SEC.

+  Because shares are immediately liquid, the discount to the market
price will be smaller.

+  Limited documentation (placement agent agreement; investor
subscription agreement).
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PIPEs =+ traditional v. structured

Traditional
+ Common stock.
+  Convertible preferred stock with a fixed conversion price.
+  Warrants.

Structured

+  Preferred stock or convertible debt with a variable conversion price or
reset mechanism.

+  Warrants.
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PIPEs + warrants

Extra incentive or “sweetener” to investor to enter into the deal.

Grants investor right to purchase common stock at the “exercise
price” which may be below, at or above the current trading price
per share.

Often can be exercised with “cashless exercise” where the
Investor does not need to put up any additional cash and merely
cancels the amount of shares underlying the warrant that equal the
market value of the aggregate exercise price.
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PIPEs + types of securities

Debt v. Preferred v. Common

Common:
Junior to Debt and Preferred.
Few transaction terms to negotiate + accelerated process.
No preference, priority or security interest.
Limited negotiation rights.
No anti-dilution protection.
Preferred:
Senior to Common equity.
Preferred as to dividends, upon liquidation; negotiated rights.
May be convertible into equity; conversion price can be set to adjust based on
milestones or reaching financial targets.
Dividend may accrue in common shares or added to @stated value.®
Issuer must have authorized preferred stock available for issuance.

Debt:
Senior to Preferred and Common equity; negotiated rights.
May be convertible into equity.
May be secured by the issuer’s assets.
Defined maturity date.
Principal may be amortized or self liquidating.
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PIPEs + additional rights granted to PIPE investors

Additional investment rights

+ Like warrants, additional investment rights give the investor the right to
purchase additional securities such as convertible preferred or
convertible notes; greater flexibility but generally exercisable for a
shorter period of time than warrants.

Price protection

+ Investors often receive protection for a specified amount of time post-
closing if target company issues new capital on more favorable terms.

Governance

+ Right to designate board members and approve certain transactions.

+ Typically, a significant equity stake is required to designate board
members.
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PIPEs =+ restrictions on PIPE Iinvestors

Standstill restrictions

- Restrict additional share accumulations and 2hostile® actions by
investor.

Transfer restrictions
- Lock up period (typically 1-3 years, averaging 18 months).

- After lock up period, transfers generally still subject to distribution
limitations.
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Why do issuers like PIPES?

Speed — faster than registered offerings

- Closing not contingent on SEC declaring registration statement
effective.

- Limited due diligence.
+ No underwriter liability; no need to establish due diligence defense.
+ No road shows.

Standardization of documentation
Cost — lower transaction expenses
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Why do investors like PIPES?

Venture Capitalists Chart a New Course - The Wall Street Journal,
March 13, 20009.

Market discount and/or warrant coverage.
Prompt liquidity through registration rights.
Can achieve significant stake in thinly traded issuer.

Can negotiate and customize terms, such as:
Preemptive rights / right of first refusal / right of first offer
Certain negative covenants
Board seats
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Are there any disadvantages to PIPES?

If issuing more than 20% of outstanding stock, stock exchanges may
require shareholder approval, which is not a certainty and can involve
significant delay.

Under NYSE rules, if a PIPE investor is already a substantial security holder,
an issuance greater than 1% requires shareholder approval.

Possible to seek exemption from approval requirement from applicable
exchange on grounds of financial distress, but most issuers are reluctant to do

SO.

To avoid up-front approval requirement, investors may purchase preferred
stock and have conversion of preferred be subject to stockholder approval, with
better terms if shareholders do not approve; need to ensure that these better
terms are not viewed by the exchange as a prohibited coercion of the vote.

Investors may seek significant discounts from market price and other
rights.

I+

I+
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Restrictive covenants.
Return of 2oxic® deals.
Dilutes existing shareholders.
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Overall trends In the PIPESs market

In 2009 through beginning of March, 154 PIPE issuances for $8.7
billion.

In same period in 2008, 239 PIPEs for $41.0 billion.
Total 2009 number of transactions down 35% from 2008.

Overall dollars invested in 2008 up 100%, mostly due to bank
9rescue’ PIPEs in late 2008 (e.g., GS, C, MER, MS).

Approximately 50% of 2009 deals are straight common.

PIPE transactions dominated by mid and small cap companies,
but there is increased activity by larger companies.

Increased use of non-convertible debenture PIPE transactions.
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current issues

Due to the liquidity crisis, PIPEs investors are demanding more
onerous terms, including greater warrant coverage, higher
Interest/coupon rates on debt/preferred stock, or a reduction in
the price-to-earnings multiple used to value a company.

Investors must analyze from a bankruptcy perspective where they
stand in relation to other creditors.

SEC indicated that rules may change to allow trading of restricted
securities among accredited institutional investors, which would
Improve liquidity, potentially reduce need for registration rights,
and improve deal terms for issuers.
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Risks of insider transactions

Companies often turn to insiders to raise needed funds in a
private PIPE transaction.

Relying on insiders runs the risk that the transaction will be
challenged as unfair to the company and its other stockholders or
creditors.

Careful planning and execution is crucial to ensure company
directors fulfill fiduciary duties in connection with an insider
transaction.

If directors are interested in the transaction or lack independence,
the business judgment rule may not apply and the board may
need to demonstrate the intrinsic fairness of the transaction.

A rights offering backstopped by the insider investors may help
reduce the risks.
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Rights offerings

What is a rights offering?
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Grant to existing stockholders the right to purchase a pro rata portion
of additional shares at a specific price per share, often at a discount to
current market price.

May include a backstop or a standby commitment by a third party
(usually an investment fund, investment bank or affiliate) to purchase
the unsubscribed portion of the offering to assure full financing goal is
achieved.

The backstopping party will typically receive warrants or compensation
for its backstop.
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Rights offerings =+ how do they work?

Management or major stockholders may announce intent to
exercise their rights to encourage others to participate.

Rights may be transferable or non-transferable.

Allowing for transferability of rights would add significant complexity
and cost, such as registration of rights with SEC and listing of rights
on stock exchange.

Exercising stockholders may be entitled to subscribe for
unsubscribed portion of rights offering.

Each right is typically exercisable for a specified number of shares
of issuer common stock.

Offering typically open for a period of 15 to 30 days.
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Rights offerings + structuring a rights offering

Preparation of registration statement, typically on Form S-3.

Notice to stock exchange for listing of underlying shares and
rights (if tradeable).

Upon effectiveness of registration statement, file final prospectus
with pricing info and mail rights offering documentation to record
holders.

Rights agent facilitates exercise of the rights, issuance of the
shares and remittance of the purchase price.

Issuer should consider trading blackout during period rights
offering being evaluated and conducted to reduce potential
Insider trading liability.
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Rights offerings + advantages

Backstopped offerings provide an issuer with certainty of
execution.

Provides shareholders an opportunity to avoid dilution.

Rights offerings often employ a dealer manager to coordinate the
rights offering and assist with drumming up interest in the rights.

The sale commission for rights offerings are generally lower than
underwriting discounts for follow-on offerings.

Roadshow expenses are also lower because they are targeted at
existing shareholders.

A rights offering, particularly one with non-transferable rights, may
also be completed without a dealer manager, maximizing the

proceeds to the issuer.
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Rights offerings + disadvantages

Although generally exempt from stockholder approval
requirements of Nasdaq and NYSE because they are public
offerings, some shareholder approval requirements may be
applicable under certain circumstances, including transactions in

which existing shareholders of an issuer participate as a standby
purchaser.

Rights offerings typically take longer than PIPEs due to SEC
review.
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Rights offerings + recent examples

Ares Capital Corp.

Entech Solar

Hotel Outsource Management International, Inc.
Kohlberg Capital Corp.

MCG Capital Corp.

TICC Capital Corp.

UBS AG

ViRexx Medical Corp.
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At-the-market ((ATM°) offerings

What is an ATM offering?
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Shares are adribbled out® by the issuer into the market on a registered
basis at intervals over an extended period of time at varying prices.

Contrast vs. a large follow-on offering that the issuer announces, where
it is obligated to sell all of the shares at once.

Issuer will engage one or more broker/dealers to act as placement
agent under the program to sell shares on an agency basis.

Issuer determines the timing, amount, floor price and duration of any
Issuance of shares under the program, and can cease an issuance at
any time.

The placement agent typically charges a commission of 1-3%.
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ATM + advantages and disadvantages

Advantages

- Allow public company issuers and placement agents to raise capital
quickly with limited advance disclosure.

Disadvantages

- Issuer is required to provide ongoing diligence at periodic intervals,
which requires costs to the issuer, regardless of how much capital is
raised.
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ATM = recent examples

FPL Group - $400 million (1/09)

UAL Corporation - $200 million (12/08)

Chesapeake Energy Corporation - $1 billion (11/08)

Ford Motor Company - $500 million (10/08) and $500 million (8/08)
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ATM = current activity

Because there are currently so few traditional follow-on offerings due to
the current stock market dislocation, the size of ATM offerings have
grown. See, e.g., Ford’s back-to-back ATM programs totaling $1 billion
In proceeds.
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Questions?
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